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IN THE SUPREME COURT OF MISSISSIPPI

Couse No

RICHARD GERALD JORDAN, Petitioner

¥5.

STATE OF MISSISSIPPI, Respondent

SUCCESSIVE PETITION FOR POST-CONVICTION RELIEF
COMES NOW the Petitioner RICHARD GERALD JORDAN, by and through Petitioner’s
attorneys of record. and files this Successive Petition for Post-Conviction Relief, The claims in
this Petition are in two categories, First, Mr. Jordan seeks enforcement of the statutory boundaries
of the State of Mississippi®s authority to exeeute the death sentence upon him. Specifically,
because Miss, Code Ann, § 99-19-51 requires that lethal injection executions be acconiplished by
the use of an “ultea sliort-acting bérbituraté: or other similar drug.” the Mississippl Department of

Corrections cannot lawfully execute Mr, Jordan using midazolam, which is neither an “ultra short-

acting barbiturate™ nor an “other similar drug.” Second, Mr. Jordan contends that execution of a
condemned individual four decades after he was first sentenced to death violates the Eighth

Amendment’s prohibition against eruel and unusual punishment, !

e, Jordan’s veriTeation 1§ atlached as Exhibit 1,
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PRESERVATION OF iJSSUEs;

Miss. Code Ann. § 99-39-21 (6), requires the petitioner to allege in his pefition such facts
as are necessary lo demonstrate that his claims are not procedurally barred under that section.
These claims are not barred for the following reasons:

Post-conviction proceedings ave tor the purpose of bringing facts not known at the time of
judgment to the Court’s attention. Hitliams v. Stare, 669 So. 2d 44, 52 (Miss. 1996); Smith v. Siate,
477 So, 2d 191, 195 (Miss, 1985); see also Miss. Code Ann. § 99-39-5. Furthermore, post-
conviction proceedings atford the Court an opportunity *to review those matters which, in practical
reality, could not or should not have been raised at trial or on direct appeal.”™ Miss. Code Ann. §
99-39-3 (2); see afso Brown v, State, 798 So. 2d 481 (Miss. 2001). Post-conviction proceedings
algo atford a petitioner an opportunity to ask a reviewing court {o reconsider issues raised on direct
appeal in lght of intervening decisions of the Mississippi Supreme Court and the United States
Supreme Court, Miss, Code Ann, § 99-39-27 (G},

Claim 1 involves the revised execution protocol promulgated by the Missigsippi
Department of Corrections.on July 28, 2015.7 Under this new protocol, MDOC plans to use a lethal
injection drug that is not permitted by Miss. Code Ann. § 99-19-31. This Court has jurisdiction to
consider, in a successive petition, a convicted prisoner’s challenge to his sentence on grounds it
exceeds the statutory limits of lawful punishment. Rowland v. State, 98 So. 3d 1032, 1036 (Miss.
2012) {“the State is without. authority or right to impose a sentence illegally or without due
process”): fvy v Starte, 731 So. 2d 601, 603 (Miss. 1999) (same), The claims raised in this petition
implicate “funcdamertal righis” -— particularty the right not to be punished except in accordance

with the authority granted to the Department of Cotrections by the Legislature. Jd.

*The Joly 28, 2015 Notice of Chenge of Lethal Infection Protocol is afached as Exhibit 2.
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W Jordan v. Fisher, No, 14-cv-203-HTW-LAA, a Federal civil action brought under 42

U.8.C. § 1983, Jordaii seeks to challenge the July 2015 protocol as exceeding the authority
conferred on MDOC by Section 99-19-5). The MDOC successtully persuaded the Fifth Circuit
that there was no Federal jurisdiction over Jordan’s statutory-grounded claim:®

Qur sister cirenit has concluded that state post-conviction relief

petitions satisty a prisoner's right to seek proper enforcement of a state's

method-oltexecution law. Pavait v. Jones, 637 F.3d 1336. 1341 {(10th

Cir, 20100 We agree. Mississippi provides an adequate forum for the

vindication of Plaintiffs' rights that arise from state faw. Mississippi's

post-conviction relielf statute explicitly empowers prisoners (o

challenge their senience as “imposed in violation of' the . . . Conslitution

or laws of Mississippi.” Miss, Code Ann, § 99-39-5(1). If Plaintiffs

wish to protest that Mississippi's revised lethal injection protocol is an

unfawful deviation from Mississippi's laws, Mississippi's courts are the

appropriate venue for their suit,
Jordan v. Fisher, 2016 WL 3512637 at *5 (5th Cir.. June 27, 2616).*

Claim I¥ challenges Mr. Jordan’s forty-vear incarceration on death row as violative of the

Eighth and Fowteenth Amendments and Art. 3, § 28 of the Mississippi Constitution. These claims
were not ripe until he exhausted garlier appeals. i Jordan had obtained relief in earlier proceedings,
he would not be facing the imminent prospect of an execution afler serving the functional
equivalent of'a life sentence, and thus he would not have had the need fo raise this fssue. This
ground for relief is analogous 1o a clabm that a prisoner is not competent to be executed. Such

claims do not become ripe until an execution wartant is issued, See Stewari v. Martine=-Fillarecd,

323 1,8.637, 043 (1998),

*Other claims raised by Jordan refating 1o MIXOC s letha] injection protscol are still pending in Federal District Court.
Jordan v, Fisheir, 2006 WL 3512637 ut "1 n.3.

laving succdeded in convineing the Filth Clreuit to vacate the: preliminary injunction: on grounds. among others,

that Mr: Jordan could raise o clpim seeking eaforcement of the terms of Section 99-19-81 i a slaté post-convietion

pelition, the Slale of Mississippl Is judiciaily estopped fror dehying this Court's jurisdietion to consider Claim 1 of

this Petiion. See Clork v. Meese, ¥131 So. 3d 356, 559 421 (Miss. 20135) (“|tlhe purpose of judicial estoppel is to
prevent pasties foun knowingly takisg.a position in ofe court thal is contrary (0.4 position (hat party has asserted in,
and ihat has-been accepled By, aoother court™).
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This Court has long recognized that “where fundamental rights are violated. procedural
rules give way to prevenf a miscarriage of justice.” Gray v, Stare, 549 So. 2d 1316, 1321 (Miss.
[989). Moreover, “errors affecting fundamental constitutional rights are excepted from the
procedural bars of the [Uniform Post-Conviction Collateral Relief Act],” Rowland v. State. 42 So.
3d 303, 306 (Miss, 2010 Jordan has the fundamental right nat to suffer cruel or unusual
punishment, and thevefore. there is no procedural impediment to this Court’s review of the merits
of the ciaim.” |

PROCEDURAL HISTORY
A. In three successive sentencing trials in 1976, 1977 and 1983, the State of
Mississippi repeatedly violated the Constitution iit its efforfs to sentenece
Richard Jordan to death.

Richard Jordan was first tried and convicted on July 21, 1976, for the murder of Edwina
Marler. Fle was sentenced to death. The teial court, however, granted a motion Tor a new trial based
on this Court’s decision in Jackson v. Stete, 337 S0. 2d 1242 (Miss, 1976}, which was decided just
after Jordlan was convicted. and which declared Mississippi's mandatory dedth sentencing schisme
to be unconstitutional, Jordan was again convicted and sentenced to death the next year, Jordar v,
Steite, 365 So. 2d 1198 (Miss, 1978): see afso B re Jordan, 390 So. 2d 584 (Miss, 1980). Jordan
subsequently obtained federal habeas corpus relief becayse the sentencing instructions in his
second trial fatled 1o “channel the sentencer's discretion by clear and objective standards and did

not provide specific and detailed guidance.” Jordan v. Watkins. 681 F.2d 1067, 1082 (5th Cir.

it is also worth noting that there wre no Hme bars 0 the filng of an otherwise viuble suceessive pelition. Dogs w
Stere. 19 So. 3d 690, 695-(Miss, 20097
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1982). rehearing denied sub. nom. Jordan v, Thigpen. 688 ¥.2d 395 (5th Cir, 1982) (iuternal quotes

omittec).

The State obtained a third unconstitutional death sentence in 1983 by improperty limiting
Jordan‘s right to present mitigating evidence. Although this Court initially affirmed the sentence,
the United States Supreme Court granted certiorari and vacated his death sentence in light of ifs
decision in Skipper v, Sowth Caroling, 476 US. 1101 (1986), which held that the Eighth
Amendment regiires a defendant facing a death sentence to b allowed to present evidence of hiis
adaptability to prison. On remand from the Sypreme Court, this Court applied Skipper and found
the third death senterice to be unconstitutional. Jerdan v. Stafe. 518 So. 2d 1186 (Miss, 1987).

B. In Richard Jordan’s fourth capital sentencing trial in 1991, an agreement
to a sentence of life without parole was negotiated, but this sentence was
also found to be contrary to faw.

In 1991, Jordan.and the State of Mississippi® agreed to resolve the case with the imposition
of a sentence of life imprisonment without the possibility of parole, even though no such sentence
was authorized at that time under Mississippi law. Prosecutors in Mississippi entered similar
agreements with at least three other capital defendants, See Lanfer v, Siate, 635 So. 2d 813 (Miss.
1994): Stevenson v, Siate, 674 So. 2d 501 (Miss. 1996); Pattersonr v. Siare, 660 So. 2d 966 (Miss.
1995).

Not long after Jordan was sentenced to life without parole, this Court held that LWOP plea
agreements in capital cases were “void and unenforceable on public policy grounds.” Lanier v.

Starfe. 635 S0. 2d 813, 815 (Miss. 1994); see elso Patterson v, State, 660 So. 2d 966 (Miss. 1995).

® The State wos represented i 1991 by Special Proseciior Jos Sam Owen. Owen served as an Assistant District
Mtoeney Tor the 1976 and 1977 irfals. By 1983, he entered private practice but wis appointed as a Special Proseeutor
at the request of the vietim's family. T, 267 Stére Trial ExHibil L.
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Asaresult, Jordan asked the Harrison County Cireuit Court to strike the prohibition against

seeking parole, The Circuit Court denied relief. On appeal, this Court applied Lanier and found
the 1991 agreement “void as against public policy” and restored the parties to their “pre-bargain
7 positions™ in whick Jordan had the right to a jury sentencing and the State had the right to seek the
death penalty. Jordan v. Stare, No. 93-KP-00113-SCT at 4 (Miss. July 17, 1997).

This Court explained:

art agreement between a defendant who knowingly and voluntarily entess iitto a

plea agreement to life imprisonment without the possibility of parole, during a time

when the sentencing statute did not offer such option, to avoid 4 possible death

sentence is void ab initio on the ground that it violates public policy.
This Couit added: *the circuit court had no authority to issue such a sentence.” /d, at 4.5 As
explained in Lanier, “both parties are placed back in the positions which they oceupied prior to
entering into the agreement.” 635 So. 2d at 817, The State onee dgain had provided Jordan with a
defective sentencing proceeding.

C. Before Richard Jordan’s fifth capital sentencing trial in 1994, Mississippi
law had changed to permit an agreement to an LWOP sentence; however,

the State of Mississippi refused to honor their prior commitment to that

sentence.

In 1994, before Tordan’s fifth sentencing proceeding, the Mississippi tegislature amended
the capital murder senteneing statute to allow for a punishment of life without the possibility of
parole. Miss. Code Ann. § 97-3-21. This Court then held that a defendant whose crime occurred

prior to the effective date of the amendment to the statute could validly waive his ex post facto

" *I'kis Gpinten was not repotted, .

¥ nder Mississippt law, an agreement that is void wb Infrio ~is null from the bepinning i it serioasly olfends faw or
public polley.” Hooel ex rel Stare Tobucco Livisadon, 958 So. 2d 790 813 (Miss.2007). Such a contract hissno force
oy clfect.” Richardvon v. Canton Furare Bynip. line., 80880, 20 1240, 1254 {(Miss. 19923
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rights and receive a life without parole sentence. See, e.g., West v. State, 725 So.2d 872 (Miss.

1098), Thus. the exact type of agreement resulting in Jordan's 1991 Jife-without-parole sentence
had become legal, Indged, if these statutory and case-faw developments had occurred just three
years earlier (that is, prior to Jordan's 1991 plea agreement), this Court would have enforced the
agreement as written.

In light of these changes in the law. Jordan informed the State that he was willing to waive
his ex post facto rights concerning the application of the récent amendments to Miss. Code Amn.
§8 97-3.21 and 99-19-101 and again be sentenced to life imprisonment without the possibility of
parole. The State refused this offer orly because Jordan challénged the wliro vires agreement. As
this Court found;

Owen declined Jordan’s offer and indicdted that he would not make a plea

agreement with Jordan since Jordan had previously violated his agreement with the

State that he would not appeal lis plea and sentence of life imprisonment without

the possibility of parole.

Jorden v State, 786 So, 2d 987, 1000 {(§ 19) (Miss, 2001).

Although the State refused to agree (o accept a life without parole sentence in Jordan’s.
cise. prosecutors in similarty situated cases agreed to the terms of the now-legal agreement. These
other inmates committed crlmes at least as sevious as the crime for which Jordan was convicted.
For example, Lanier assaulted, kidnapped, and murdered a Meridian police officer. Larier v. State.
635 So. 2d 813, 815 (Miss. 1994). Stevensan attacked and stabbed to death a deputy at a Jail and
escaped. Stevenson, 674 So. 2d 501, 502 (Miss. 1996). And Patterson was convicted of kidnapping
and capital m u‘-rder. Patterson v. Sterte, 660 S0, 2d 966, 967 (Miss. 1995),

In 1998, well over twenty years afier the crime, and after the State failed on four occasions
either to provide a lawful sentencing proceeding or to ofter hint a lawful plea bargain, Jordan had

to confront a jury that would, because of the deaths of family members in the intervening years,




never hear his full mitigation testimony and would never experience the emotional force of
testimony of those who loved him dearly. In short, fordan was denied the very type of evidence
that routinely spells the difference between life and death in capital trials in Mississippt, and the
State of Mississippi managed to reap the benefit of its prior inability to provide Jordan with a
constitutionally-sound sentencing proceeding.
This Coirt atfirmed Jordan’s fourth death sentence. Jordan v, State, 786 So., 2d 987 (Miss.
2001), 1 later denied a petition for post~c§nvictien relief, éven though it found that trial counsel
had teen deficient in preparing for aspects of the resentencing. Jovrdan v, State, 912 So. 2d 800,
8§12 (4 27) (Miss. 2005). In federal habeas proceedings, a dividéd panel of the Fifth Circuit denied
a certificate of appealability, Jordan v, Epps, 756 F.3d 393 (5th Cir. 2014). Over the strenucus
dissent of three justices, the United States Supreme Court denied a petition for a writ of certiorari,
Jordan v. Fisher, 135 8..Ct 2727 (2015}
D. From April 2015 to the present, Richard Jordan has attempted to
challenge MDOC?s ase of lethal injection drugs not permitted by statute;

to date, however, the Staie has succeeded in evading a decision on the

merits of this challenge.

On April 16, 20135, Richard .forcl&m, together with Ricky Chase; filed a complaint for
preliminary and permanent injunctive relief pursuant to 42 U.S.C. § 1983 against officials of the
Mississippi Department of Corrections.” The Complaint alleges violations of Plaintiffs’ rights to
due process, to be free from eruel and unusval punishment, and for access to the courts and to

petition the government for the redress of prievances under the First, Eighth. and Fourteenth

" The April 2015 Complaint is attached Lo this Petition as Exhihit 3.
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Amendments to the United States Constitution. Of the five claims for relief pled in the Complaint,
Count 1 challenges, under the Eighth and Fourteenth Amendments and Mississippi statutory law,
the use of any anesthetic that is not an “ultra short-acting barbiturate or other similar drug” as
required by Miss. Code Ann, § 99-19-51.

At the time of the filing of the complaint in April 2015, MDOC’s execution protocol called
for the scrial administration of three drugs to put a prisoner 16 death, The fiest drug, pentobarbital,
is interided o sufficiently anesthetize the prisoner so that he is both unconscious and insensate
when the executioner injects the second and third drugs. The second drug, vecuronium bromide,
paralyzes all of the prisoner’s voluntary museles, including those used for respiration, but does not
suppress sensation, consciousness, cognition, or the ability to feel pain and suffocation. The third
drug, potassium chloride, disrupts the electrical signals in the heart, paralyzes the cardiac muscle.
and kills the prisoner by cardidgc atrest.

in April 2015, penmbarbitﬁl sodium active pharmaccutical ingredients (API) ~ the raw
ingredients used to compound injectable pentobarbital — were the only drugs in the possession of
MDOC for use as the first drug in its lethal injection protocol. Thus, Count 1 of the Complaint
atleged, among other things, that compounded pentobarbital was not an “ultra short-acting
barbiturate or other similar drug,” and was thus outside the punishment prescribed by the state
legistature. Plaintiffs moved for a preliminary injunction on June 3, 2013 with respect to Counts |
through [ of their cortiplaint. The relief requested on Count I1 of the Complaint was “that this
Court enter a Preliminary lijunction enjoining the Defendants duiing the execution of the
Plaintiffs. including any intervening party to this suit, from: A. administering any anesthetic that

is not in the statutorily-mandated class of *ultra short-acting barbiturates.””




At 6:38 pm. ot July 28, 2013, the night before the hearing in Federal Court on the motien
for preliminary injunction. MDOC filed into the federal record a new exécution protocol. The only
change was a significant one ~ the addition of the following language: “In the event of the
anavailability of a sufficient quantity of Pentobarbital from availabie sources, a sufficient quantity
of Midazolam will be acquired and administered in the place of Pentobarbital.™ Ex. 2.
Not only is midazolam not an ultra short-acting barbiturate, it is not a barbiturate at all.
Rather, it is a benzodiazepine, an entirefy different class of drugs from that authorized by
Mississippi law, Moreover, the substitution of midazolam was an about-face from representations
made by the state in a hearing in state court-on March 2, 2015, that midazolam was “not an option™
for the Mississippt Attorney General’s Office.”
On August 26, 2013, the Federal Court issued a preliminary injunction against the use. of
either comipounded pentobarbital or midazolam.'’ The court’s grant of preliminary injunctive
reliet relied on its finding that
[Pllaintiffs have shown a substantial likelihood in prevailing, at least,
on their claim that Mississippi’s failure to use a drug which qualifies as
an “vitra short-acting barbiturate or other similar drug™ as required by
Miss. Code Ann. § 99-19-51 violates Mississippi statutory law and the
Due Process Clause of the Fourleenth Amendment of the US,
Constitution,

Exhibit 5.

Aggrieved by the injunction, MDOC appealed. It specifically chal lénged the jurisdiction
of the Federal Court to order MDOG to follow state statutory law, The Fifth Circuit agreed, and
vacated the injunction:

Plaintiffs argue that they have a fiberty interest created by state law,
specifically § 99-19-5(, and that it prevents the state flom

t See Fixhibitd, partial transeript of March 2, 2015 beaving iy Roderick & Selange Macdvhur Justice Caiterv, Miss,
feptof Correcrinns, at 34, ) ) _
U The prder granting preliminary injunction is attached as Exhibit 3,
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executing them using any drugs other than “an ultra short-acting
barbiturate or other similar drug™ as the first druy in a three-drug,
cocktail. However, even if the revised lethal injection protocol does
not confarm o § 99-19-51, “a mere error of state law is not a denial
of dug process,”

Jorderm v, Fisher, 2016 WL 3512637 *4 (June 27, 2016).

The Fifth Circuit. following MDOC's assertions, invited Jordan to file his claim that

midazolam is not authotized as the first lethal injection deug under Mississippi law in a suceessive

state post-conviction petition:

Jdf. at #3,

The remainder of Jordan’s claims, which do not rely on Mississippi statutory faw, were
remanded back to the Federal District Court, Jordan's civil action on these Federal claims is still

pending. Jordom v. Fisher, 2016 WL 3512637 at *1 n.3; Jordan v. Fisher, No; 14-¢v-295-HTW-

Our sister circuit has concluded that state post-conviction relief
petitions satisfy a prisoner's right to seek proper enforcement of a
state's method-of~execution law. Pavart v. Jones, 627 F.3d 1336,
1341 (10th Cir2010). We agree. Mississippi provides an adequate
forur for the vindication of Plaintiffs’ rights that arise from state
law. Mississippi's post-conviction relief statute explicitly empowers
prisoners to challenge their sentence as “imposed in violation of the
.. Constitution or laws of Mississippi,” Miss. Code Ann. § 99-39--
5(1). If Piaintifs wish to protest that Mississippi's revised lethal
injection protocol is an unlawful deviation from Mississippi's laws.
Mississippi's courts are the appropriate venue for their sut.

LAA {S.D. Miss.).”?

& The Amended Complaint in the Federal civii aciion is adached as Exhibil 6,
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GROUNDS FOR RELIEF
Cram i

MBOCS EXECUTION PROTOCOL VIOLATES MISSISSIPPI’S STATUTE
PRESCRIBING THE METHOD OF EXECUTION

A. The Mississippi Legislature commands that lethal injection executions
begin with the administration of an wltra short-acting barbiturate or
other similar drog.

Richard Jordan was “sentenced to suffer death as provided by law.”" The language of
Mississippi’s statute prescribing the method of execution is clear: *[tJhe manner of inflicting the
punishiment of death shall be by continuous intravenous administration of a lethal quantity of an
wltre short-acting barbiturate or other similar drirg in combination with a chemical paralytic
agent.” Miss. Code Ann. § 99-19-51 (emphasis-added).' Notably, while the Attorney General
vigorously advocated for an amendment to this ‘tatute during the 2016 legislative session, the
amendment eracted by the Legisfature and sigued into law by the Governor retained the
requirement of an “uitra short-acting barbiturate or other similar drug.™'*

The upambiguous nature of the statutory fanguage controls the selection of drugs for lethal
injection executions in Mississippi. This Court has recognized that the judiciary has “no right to
add anything to or talke anything from a statute, where the language is plain and unambiguous. To
do so would be entrenching upon the power of the Legislature. Neither have the Courts authority
to write info the statute something which the Legistature did not itself write therein.” Sheppard v
Mississippi State Highwey Patrol, 693 So. 2d 1326, 1328 (Miss, 1997) (citations omitted). *“This

Court does not decide what a statute should provide; but determines what it does provide.” Palermo

B My, Jordan®s Apeil 24. 1998 sontencing order is atiached as xhibis 7.

Y By contrast. the Oklahama statule atissue iy lossip v Gross 135 S CL 27262015 ), merely specitied that the state
éscoule s prisoners using some fofm of lethal infection. OKla. Stat. Ann. Ht 22, § 10 (4 (West).

% See hitp:A/bitistatns. Is.atalean s us20 16/pd Phistory/ SB/SR223 7.xmt (fast reviewed July 4, 2016,
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v, LifeLink Foundation, Inc,, 152 S0. 3d 1099, 1 105913 (Miss. 2014), ciring Lawson v. Honeywell
Intern., Inc., 75 So. 3d 1024, 1027 (Miss. 201 1). See also Miss. Dep’t of Revenie v, Mississippi
Power Co., 144 So. 3d 155, 162 26 (Miss. 2014) (same). “If the words of a statute are clear and
unambiglious. the Court applies the plain meaning of the statute and refraing from using princigles
of statutory construction,” Palermo, 152 So. 3d at 1103, quoting Levwson, 75 So. 3d at 1027.

MDOC, an administiative agency of the Executive Branch, is constitutionally barred from
establishing or modifying punishiments set forth by the Mississippi Legislature. Article IV § 33 of”
the Mississippi Constitution provides that “the legistative power shall be vested in a Legislature,”
Because the power to defing crimes and presceibe punishments is a legistative power, the vesting
clause prevents the legislature from delegating that power to anether branch. Howell v, State. 300
So, 2d 774, T80 (Miss, 1974}, In other words, only the legislature can define crimes and prescribe
putiishments. Howell, 300 So. 2d at 7817 Hinters v. State, 473 So. 2d-452. 456 (Miss. 1983): Jones
v. State, 122 So, 3d 698, 702 (Miss. 2013). Thus, the delegation of authority to define crimes and
preserihe punishments to an executive braiich agency would violate both the legislative vesting
clause and the provisions of the Mississippi Constitution that require the separation of powers.
Miss. Const. Art. 1 §§ 1, 2; Art. 1V § 33; Howell at 781 (holding that the delegation of power to an
administrative agency to incréase punishment was unconstitutional). See also Miss. Dep't of
Revenie, stipra, 144 So. 3d at 161 §27 (“the MDOR may not promulgate rules that alter or amerd
or negate the effect of a statute and may not overstep its authority by oreating regufations
inconsistent with the controlling statutes™),

Jordan has the right to enforcement of this statutory command. Rowland v. Siaie, 98 So. 3d
1032, 1036 (Miss. 2012) {“the State is without authority or right to impose a sentence illegally or

without diie pracess™; Ay v, State, 731 So.2d 601, 603 (Miss. 1999) {(same). The claims raised 1n




this petition implicate “fundamental rights” — particularly the right riot to be punished except in
accotdance with the authority granted to the Departinent of Corrections by the Legislature. Jd.
B. Midazolam is not an “ulira short-acting barbiturate or other similar
drug.”

The expert affidavit of Craig Stevens. Ph.D., establishes that midazolam is not an “ultra
short-acting barbiturate or other similar drug.™'® Dr. Skevens is a Professor of Pharmacology, a
full-time facufty member in the department of Pharmacology and Physiology at the College of
Osteopathic Medicing, a unit of the Oklahoma State University, Center for Health Sciences campus
inTuisa, Oklahoma. He received his Ph.D. in Pharmacology from the Mayo Clinic, in Rochester,
Minnesota.

Dr. Stevens works part-time as a litigation consultant/expert witness on cases. involving
pharmacological issues. He has consulted in both ¢ivil and criminal cases, working with both the
prosecition or plaintiff and the defendant. With regard to the pharmacological issues of lethal
injection, he has consulted with state departments of corrections as well as with attorneys
representing condemped inmates.

Dr. Stevens was asked (0 assess the use of midazolam as a lethal injection drug, and
specifically whether midazolam can be characterized as an “other similar drug” to an ultsa short-
acting barbiturate, such as thiopental (the original first drug used in the Mississippi three drug

lethal injection protocol).

i 1y, Srevens' A flidavil is attached as Bxhibit & Dr. Stevens” Report is Dhibit 8-A. Mis cirrriculum vitae {CV) I8
aitached as Exhibit 8-83.




Dr. Stevens trames the ingquiry in two parts. The first is a comparison of the

pharmacological nature of midazolam to that of thiopental. The second is a comparison of

midazolam to thiopental in terms of the effect that each drug has on consciousness.

1. The Pharmacological Distinction Between Thiopental and Midazolain

Dr. Stevens introduces the pharmacological comparison of the two drugs (the ultra short-

acting barbiturdte thiopental and the benzodiazepine midazolany) as follows:

Each drug has a unigue chemical (atomic) structure and exerts a unique
protile of pharmacological effects. Drugs are classified both by their
chemieal structures and by their thérapeutic uses, Drugs that have
very similar chemical structures are grouped together based on that
structure, Drugs that have similar therapeutic uses are also grouped
together by their therapeutic or pharmacological effects.

Pharmacological equivalency is preseérit when two or more drugs
exhibit the same or closely similar pharmacological properties. Ii is a
working principle used by physicians who often substitute drugs due to
drug allergies or for reasons of cost. Pharmacological equivalency is
dlso the guiding, principle for the FDA to accept a generic version of
the same branded drug (¢.g. Walgreen's ibuprofen, the generic form, is
pharmacologicatty equivalent to Advil®, the randed formulation of
ibupraten, See Meredith 2003, Borgheini 2003).

Pharmacological substitution is the act of using one drug in the place
of another, 1t is axiomatic that in order to maintain the same
pharmacological and therapeutic effect of two drugs, the drug that is
substituted must have pharinacological equivalency to the new drug.

There is no question thatmidazolam and thiopenlal are different drugs.
The key question in substituting drugs for lethal injection is one of
a pharmacological nature: Does midazolam have pharmacological
equivalency to thiopental such that a valid pharmacological
substitution can be made?

Exhibit 8-A at 3-4 (emphasis added).

a,

D

benzodiazepine, and thiopenial, an ultrd short-acting barbiturate, with reference to thetr respective

Pharmacotogical Classification of Thiopental and Midazolam

Stevens first considers the pharmacological classification of midazolam, a

chemical structiees:




Midazelam belongs to the class of drugs called benzodiazepines
and thiopental is a member of the barbiturate class of drugs
(Brenner.and Stevens, 2013). The chemical structure of midazolam and
thiopental are shown in the first row of Table | . . . to provide an
accessibie first exposure fo the differences between the two drugs. The
unfrained cye clearly recognizes that midazolam and thiopental do not
have similar structures and are not elose analogs.

The second row in Table 1 ... shows examples of other drugs from
the same class of drugs as midazolam and thiopental. Most notably, at
the center of the benzediszepines there is 7-sided ring with two
nitrogen atoms (N) attached to a 6-sided ring with one chioride atom
(ch.

Quite differently, the two barbiturates do not coitain such a core
structure and instead consist of a single 6-sided ring containing two
pitrogen atoms. The non-expert can see that the benzodiazepine,
midazolam is similar to diazepam (Valium®), and the barbiturate,
thiopental. is a close analog of pentobarbital (Nembutal®).

Exhibit 8-A at 3-5 (emphasis added). The Table is reproduced below:




Table 1. Visual comparison of benzodiozepine and barbiturate chermicaf structures.
BENZODIAZEPINES . BARBITURATES

S

YN

HgC—‘/

Midazolam {Versed®) Thigpental (Pentothal®)

5t
HN/LNH

HaC

o

| —{ = CH
\ 3

HEC‘""/ CHs

Diazepam (valume) Pentobarbital (Nembutal®)

D¢ Stevens concludes that “[t]here is an irrefutable difference between midazolam and
thiopental at the atomic level . . . Table I shows that plmrmacqlogicai equivalency by
consideration of chemical structures is NOT met when employing midazolam as a substitute
for thiopental” /d. at 5 (emphasis added),

b. Mechanism of Action of Thiopental and Midazotam

Dr. Stevens then looks to the different mechanistas by which midazolam and thiopental

operate on the central nervous system. Afler a complex discussion of the mechanisms of both drugs
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on the GABAA receptor-chloride fon channel, Dr. Stevens concludes that “a large body of
pharmacological research on the mechanisms of action of midazolam and thiopental clearly
demonstrates that benzodinzepines, lile midazolam, and barbiturates, such as thiopentat, do
NOT exhibit pharmacological cquivalency with regard fo their detailed mechanism of
action.” Exhibit 8-A at 6 (emphasis in original}.
o Thiopental is a “Full Agonist” bui Miduzolain iy Only o “Partial Agonist”

Next., Dr, Stevens elucidates the distinction between a partial agonist like midazolam and
a full-agonist like thiopeatal. Both drugs are “agonists,” that is. drugs that bind o a target receptor
and cause the teceptor to do something, Tike open an ion channel, But as Dr. Stevens explains:

Agonists are furthier subdivided into partial agonists and full
agonists. As (heir name suggests, full agonists produce a full
pharmacological cffect and partial agonists only produce a
partial pharmacological effect, The difference between one drug
being a partial agonist and another drug being a full agenist arises
from the two drugs differing mechanism of action.

As noted above, midazolam, like all benzodiazepines, increases the
frequency (not the duration) of ion channel opening only when
GABA is present. As GABA is a neuroteansmitter synthesized by
inhibitory brain neurons, the amount of GABA released onto
GABA, receptors is limited. Because midazolam depends on the ¢o-
activation of GABA to produce its effects, midazolam effects on the
brain is therefore also limited. [n this regard, midazolam is a partial
agonist,

Thiopental, to the contrary, does not need co-activation by GABA
to produce its effects. In this regard, the neuronal inhibition
produced by barbiturates is not limited. In this regard, thiopental is
4 full agonist.

Dr. Stevens then concludes:

In sumymary, the fact that midazolam is a partial agonist, and that
thiopental is a full agonist, arises directly from their mechanisms of
action as barbiturates can act in the absence of GABA and increase
the itnhibition of brain neurons whereas midazolam and other
benzodiazepines are fimited with their effect only when GABA is
present and thus cannot inhibit neurons as much as barbiturates,
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This pharmacological fact, demonstrates that pharmacological
eguivalency is NOT met by substitution of a barbiturate with a
benzodiazepine. The ceiling effect of a midazolam and other
benzodiazepines, and the lack of ceiling effect with the use of
thiopental and other barbiturates, is beyond controversy and taught
10 all medical and pharmacology students.

Exhibit 8-A at § {emphasis in original).
d. Comparing the Therapentic Uses of Thiopentof und Midazolam
Dr. Stevens then compares the therapeutic uses of the tw§ drogs at issue in this case. "As
noted above, while both benzodiazepines and barbiturates act on the GABA receptor, they do so
in very different ways. Because of the difference in their mechanism of action, the clinical use of
benzodiazepine and barbiturate drugs are for different therapeutic reasons.” Exhibit 8-A at 8. He

illustrates this comparison with the table reproduced below:

Therapeutic Use

Benzodiazepines

Barbiturates

Anxiety disorders

CYES, alprazolam,

YES but only for ‘sedation” with

diazepant. lorazepam bufabarbital
Paiic Disorder YES, alprazolam, NO
_ clonazepam '
Acute Alcohol Withdrawal YES, diazepam NO
Skeletal Muscle Spasm YES. diazepam NO

Seizure Disorders

YES. clonazepan,
diazepam

YES, pentobarbital (IV),
phenobarbital ([V),
thiopental {IV)

Preoperative Sedation

YES, midazotam {IM/1V)

YES, pentobarbital (I1V),
secobarbital

Quipatient Sedation YES, midazolam (1V) NO

Anesthesia Induction YES, midazelam (1Y) YES, thiopental (IV)

Sole Anesthesia (brief) NO YES, thiopental (IV).

Sedation for Intubated Ptx YES, midazolam (IV NO - o
cont.)

Co-Anesthesia fAdjunct) YES, midazolam (1V} YES, thiopental (1V)

Insomnia (short-teem)

NG

" YES, butabarbital, -sec;dbarbita_l,

{Narcoanalysis)

, , pentebarbital (1VY
Induce Coma in Brain NO YES, thiopental (1V)
Trauma
Psvehiatric Use NO YES, thiopental (1Y)
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Dr. Stevens summarizes his analysis of the comparison in therapeutic uses as follows:

The demonstration that benzodiazepines and barbiturates, and more
specifically midazolam and thiopental, have different thempeuhc
uses shows that pharmacological equivaleney of barbiturates
and benzodiazepines is NOT met considering the criferia of
approved therapeutic uses. Most importantly, midazolam was not
approved for use as a Sole Anesthetie. In contrast, thiopental, was
approved as a Sole Anesthetic for brief procedures.

Exhibit 8-A at 9 (emphasis in original).
e. Comparison of DEA Scheduling of Thiopental and Midazolain
Dy, Stevens then looks to the difference in the way federal narcotics agencies schedule
tidazolam and thiopental:

Midazolam and peniobarbital are controlled substances aeeprding to
the DEA, as promulgated by the Controlled Substances Act of 1970,
The DEA places dangerous drugs into five schedules, with Schedule
I drugs being the most dangerous drugs with no approved medical
use, Schedule -V are drugs with medical uses but with decreasing
danger of abuse and dependence. Midazolam, as with most of the
other benzodiazepines like diazepam (Valium®) and lorazepam
(Ativan®) are placed into Schedule IV.

Thiopentat is deemed a more dangerous drug than midazolam as
thiopental is a Schedule [l contr ofled substance. This is evidence
that midazolam is deemed safer (o use by the DEA. with less
evidence of abuse and drug dependence than thiopental. Simply put,
the DEA decision to schediile midazolain and thiopental differently
reflects the DEA finding that midazolam and thiopental do NOT
exhibit pharmacological equivalency in  causing drug
dependence and abuse.

I, (emphasis in original).
. Summary of Pharmacological Comparisons between the Thiopental and
Miduzolam
Dir, Stevens helpfully summarizes the pharmacoiogical comparison between the two drugs

(arsdl their respective classes) as follows:



There is no pharmacological equivalency between midazolam and
thiopental using the criterion of chemical structures for
henzodiazepines and bacbiturates,

There is no pharmacological equivalency when examining the
different mechanisms of action of benzodiazepines (midazolam) and
barbiturates (thiopental),

Thiere s no pharmacological equivalency between the magnitude of
pharmacological effects produced by benzodiazepines (partial
agonists) and barbiturates (full agonists). In particular, it 1s weli-
known that midazolam has a ceiling effect that is not present in
thiopental,

There is little pharmacofogical equivalency whea examining the
different therapeutic uses of benzodiazepines and barbiturates, or
belween midazolam and thiopental.

There is no pharmacological equivaleicy in the drug abuse and
dependence properties of midazotam and thiopental as confirmed by
the diffevent scheduling of these drugs by the DEA.

Exhibit 8-A at 10,
2. The Funetional Comparison of the Effect of Thiopental and Midazolam on

Cousciousness

ln addition to the styictly pharmacological comparison between the uitra short-acting
barbiturate thiopental and the benzodiazepine midazolam, Dr. Stevens also compares the two drugs
in termss of the effect that ¢ach has on consciousness. Ex. 8-A at 24-26,

He explains, “[s]cientific models of consciousness rely on the measurement of activity in
different areas of the brain and the known functions associdted with them | . . consciousness is
correlated to activity in brain association areas and therefore unconsciousness is correlated to lack
of activity in these brain association areas.” Ex. 8-A at 24. Dr. Stevens testifies that, unlike
thiopental, midazolam does not decrease activity in the brain functions in sufficient degree to

produce the level of anesthetie depth associated with loss of consciousness:



i. Shwdigs show g link between unconsciousness, anesthesia. and
decreased activity in brain association areas.

ii. Thiopental and other barbiturale anesthetics decrease activity in
these brain asseciation areas, and ace potent in deereasing the BIS value
which is associated with depth of anesthesia.!”

iii. There are few studics of midazolam’s depth of anesthesia because
midazolam cannot produce the same anesthetic effects as thi‘opentql on
the brain, and midazolam is less potent in reducing BIS values.'®

iv. Scientific studies show that a cautious and conservative approach is
warranted in positing an ‘anesthetic’ action of midazolam, as a
significant number of patients are found to be under-anesthetized and
conscious during surgery even when using the strongest general
anesthetic agents are used,

£ 8<A at 26,

Thus, not only is midazolam not similar to thiopental from & pharmacological perspective,
it also does not produce the same effect on conscicusness as thiopental. In short, midazolam. unlike
thiopental, does not produce the depth of anesthesia scientitically associated with unconscioushess.

C. Couclusion: Midazolam is not “similar” to an “ultra short-acting

barbiturate.,”

Dr. Stevens® overall conclusion bears quoting in full:

The fact that thiopental is not phammacologically equivalent to
midazokam is evidenced by midazolam and thiopental failing the tests
of equivalency detafled ini §2A-F;'" the supporting fact that lethal levels
af thiopental are obtained afier a 2 gram [V bolus dose as calculated in
§3B and that midezolam produces a ceiling effect and does not produce
a fatal biood level after 300 mg bolus 1V dose as shown in §4B; and the
supporting fact that midazolam does not produce general anesthesia nor

i According lo Dr, Stevens, BIS (bispectral analysis) is  measurement of the depth of general anesthesia using EEG
recordings al the frontal Jobe brain and.compuier processing. BIS values range from 100 (compictely nwake and aloct)
to 1 {coma and total BEC burst suppression). B1S values under- 6 correlate to the depth of anesthesia associated with

fnck of anesthesin awdrensss, Bx. §-A at 25,

i fact. multiple stuclics bosed on BES support the linding that midizolain does not induge generdl @nesthesia, 315
values of In the runge of 77292 were reported alter repeaied IV doses of midazolam [n a susgical outpationt study. In
surgery patients, the lowest BIS score for 1Y mlda/nldm wus 637 Ex. 8-A at 25 (citations omifled). Tlhis is above the

BLS eutofT ol 60 which {5 the threshald of “avwareness during anesthesin.” 1d,

 Phase internal relerenves bre (o the sections o Dr. Sievens” report (Ex, 8-A). They are retained in the quote for the

Court’s easy refirence,
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a depth of anesthesia equal to thiopental in clinical studies detailed in
§5A-C.

Itis therefore my opinion, to a reasonable degree of scientific cettainty,
that ., . midazolam is not an “other similar drug™ to an ultra short-acting
barbiturate . ..

FEx. §-A at 27,

Given this extensive analysis, Petitioner Jordan has met his burden to establish that
midazolam is not an “ulira short-acting barbiturate or other similar deug™ as tequired by Miss.
Code Ann. § 99-19-51. MDOC does not have authority to inject a condemned prisoner with
midazolam in place of thiopental or another “ultra short-acting barbiturate,”

D, At a2 minimam, Jordan is entitied to an ¢videntiary hearing to prove that
the State’s choice of lethal injection drugs vielates Mississippi law.

This Court has long held that if a petition for post-conviction relief “presents a claim
procedurally afive substantially showing denial of a state or federal right, the petitioner is entitled
to an in court opportunity fo prove his claims.” Nea! v. Stafe, 525 So. 2d 1279, 1281 (Miss. 1987).
See also Batiste v, State, 184 So, 3d 290, 294 912 (Miss. 2016) (same), A. Petitioner’s factual
allegations and all reasondble inferences from those atlegations must be taken as true. Simon v.
State, 857 So. 2d 668, 678 (§ 6) (Miss, 2003); Myvers v. State, 583 So. 2d 174, 176 (Miss. 1991).

Given the extensive expert téstimany by Dr. Stevens, Petitioner Jordan has far exceeded
the requirements under the Post-Conviction Act and this Court's jurisprudence for an evidentiary
hearing. Thus, unless this Court gtants judgment for Jordan as a matter of [aw, this petition should
be remanded to the Clrcuit Cowrt of Harrison County, Mississippi, for an evidentiary hearing on
the issue of whether midazolam is an “ultra short-acting barbiturate -or other similar drug” as

mandated by Sectien 99-19-51,
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CLAIM O

GIVEN THE EXTRAORDINARY LENGTH OF TIME THAT HE HAS BEEN
INCARCERATED, MOSTLY ON DEATH ROW, RICHARD JORDAN’S
EXECUTION WILL AMOUNT TO CRUEL AND UNUSUAL PUNISHMENT
IN VIOLATION OF FEDERAL AND STATE CONSTITUTIONAL RIGHTS.

Richard Jordan s like no other death-sentenced inmate in Mississippi history. He was first:
convicted and sentenced to death for capital murder in July 1976, Jordan v. State, 365 §6. 24 1198
(Miss, 1978). Although he has spent 33 years of this time on death row, he was in gencral
paputation serving a life sentence for approximately seven years. Altogether. nearly 480 months
have elapsed since he was first convicted and sentence for tzhis;,m“f'emse-.-Zﬂ At all times. he has been
an exemplary inmate. Durlng his time in general population, he was made a trasty and received
excellent evaluations. Fe hag not been charged with a violation of any prison rale or regulation in
ovar thirty {30} years.

The course of Richard Jordan’s legal challenges has-also been like no other in Mississippi
history. On three cccasions. the State of Mississippl denjed Jordan a fair and constitutionally-
sound trial. After the third reversal of his death sentence. even the Special Prosecutor agreed that
a sentence of fife without possibility of parole was the appropriaie sentence. However, this Court
once again set aside his sentence; this time finding that the agreement that the State had entered
into was deficient. Only after [itigation involving the legality of the non-statutory life without

parole bargain did Jordan face a death sentence Tor the fowth time. The fourth re-sentencing came

N Baseclon dala compiled from websites maintained by the Mississippt Depuriment of Corrections and the Office of
the State Public Defender, Jordan ealeulates that the average length of time between capital seniensing and exeention
in Mississippi is approsimaiely 14 years and 9 months (or 177 months), A chart detailing 1his duty appeacs beinw in
submection 1,
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more than twenty vears after hig first trial. By this time, he was prejudiced in his ability to present
a compelling case in mitigation.
A. Despite having to endure miserable conditions for over thirty-nine years,

Jordan has remained an exempiary prisoner,

fordan has been incarcerated. for ‘i:'orty years, most of that time on death row living in
isolated, squalid conditions. Those living conditions were so horrific that the Fifth Cireuit found
that they amounted to cruel and upusual punishment. Gates v. Cook, 376 F.3d 323 (5th Cir. 2004).
Pespite having to endure the exfremely miserable conditions, Jordan strived to be an excellent
prisoner. He has scrupulously obeyed all rufes, and when he was not on death row, worked to
achieve trusty status, At his 1998 retrial, numerous employees of the Department of Corrections
attested to his good conduct in prison, and since that time. he has not committed any rules
infractions.

B. The magnitude of Jordan’s punishinent far exceeds that of any other
prisoner.

As noted earlier, no other death-sentenced prisoner has had to endure the exccution of a
death sentence after effectively serving a life sentence. )t bears pointing-out just how extraordinary
Jordan’s position is. For instance, of all of the inmates sentenced to deathy prior to this Court™s
decision in Juckson v. State, 337 So. 2d 1242 {Miss. 1976}, Richard Jordan is the only one who
remained on death row, All others ultimately achieved a life sentence.

Jordan has attempted to identity the prisoners initially sentenced to death prior to Juckson
and determined shat the ultimate resolution of their case was. That information is contained inthe

following chart:
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Name Sentence County tried Crime

Alvin Culberson Lite 1 Harrison Rohbery-murder

George E. Caldwell | Life. -DeSoto Murder of police
officer _

Charles €. Davis Life Harrison Murder of security
agent

Andrew Lee | Life - Coshoma

Heriderson , '

Booker Hicks k. Life - Harrison

Danny A, lvey 20 yeais  Hinds _

Frank Jackson Life Copiah - Attempted rape-

_ 3 mugder

Laity Jones Life Harrison Robbety-murder

Otho Jones Jr. Life Harrison -

Richard Jordan Death Harrison Kidnapping-murder

Christopher A. | Life Hancock; re-trial in | Rape-murder

Mouore FHaison

Chanton D. Pickles | Life Without Parole | Holmes Rape-murder

Willie Reddix PLife Harrisen Robbery-murder

Calyin Jo¢ Rogers 20 vears Hinds

Hendrick Spencer | 20 years Pike Murder  of  police
officer

Arthut Lee | Life lee Murder of jail guard

Stevensoh ‘ _ N _

Kaxl Anthony | Life Hinds Robberv-murder

Wansley

These individuals were all convicted of heinous capital murders. For example, George

Caldwell was convicted and initially sentenced to death for the murder of a police officer after

liaving an arsument with a store clerk over a pack of cigarettes. Caldwell v, State, 381 So. 2d 591
o =3 p =

(Miss. 1980). All of the defendants who had, their death sentences vacated following Juckson

ultimately received a life sentence. Only Richard Jordan, continued to face execution.

C. The Federal and State Constitutions prohibit excessive punishment.

The Eighth Amendment prohibits the imposition of criiel and wnnsual punishments, U.S.
Const.. amend. VIll. See also Atlins v. Virginia, 536 U.S. 304, 311 (2002) (“The Eighth

Amendment succinctly prohibits *excessive’ sanctions.™), The Mississippi Constitition has a more
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exacting standard, commanding that “cruel or unusual punishment shatl not be inflicted, hor
excessive fines be imposed.™ Miss. Const. art. HIL § 28." (emphasis added). The Eighth
Amendment “draw]s] its meaning from the evolving standards of decency that mark the progress
of & maturing society,” Kennedic v. Lowisiona, 554 U.S. 407, 419 (2008) (quoting Trop v. Dulles,
336 U.S. 86, 101 (1958) (plurality)). As the United States Supreme Court explained, because the

n

Eighth Amendment “necessarily embodies a moral judgment.™ “its applicability must change as
the basic mores of society change.” 1d. -See alvo Ford v. Waimvright, 477 1.8, 399 406 (1986)
{plitrality) (“lhis Court takes into account objective evidence of conferaporary values before
determining whether a particular punishment comports with the fundamental human dignity that
the Amendment protects.”).

Capital punishment becomes “excessive™ if it is either “grossly out of propertion to the
crime or it doés not fulfill the twa digtinet sacial purposes served by the death penalty! refribution
and deterrence of capital crimes.” Kennedy, 554 1.5, at 441 (citing Gregye v. Georgia, 428 U.S.
153. 173, 183, 187 (1976) {plurality). “[WThen the death penalty “ceases realistically to further
these purposes, . . . its imposition would then be the pointiess and needless extinction of life with
only marginal contributions to any discernible social or public purposes. A penalty with such
negligible returns to the State would be patenitly excessive and cruel and unusual punishment
vickative of the Bighth Amendment.”” Lackey v. Texas, 514 U8, 1043, 1046 (1995) (Stevens, 1.,
dissenting from denial of certiorari} (quoting Furinan v. Georgia, 408 U.S. 238,312, 33 L. Ed. 2d
346, 92 8. Ct. 2726 (1972) {White, J., opinion concurring in judgment),

The Supreme Court has also consistently emphasized the demand for a heightened standard
of reliabiiity in determining whether capifal punishment is appropriaie in a particular case.

Woodsonv. Nordh Caveling, 428 U.S. 280, 303 (1976) (plurality); see also Calchvell v. Mississippi
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472 1),8, 320, 329 (1985) ("This Court has repeatedly said that under the Eighth Amendment “the
qualitative difference of death from all other punishments requires a correspondingly greater
degree of scrutiny of the capital seatencing determination™) (quoting Californie v. Rantos, 463
U.8. 992, 698-99 (1983Y): Ford v. Weinwright, 477 U.S. 399, 411 (1986) (plurality) (“In capital
proceedings generatly, this Court has demanded that fagtfinding procedures aspire to a heightened
standard of reliability.™).

D. Beecause of the extraordinary length of time of his incarceration on Death
Row and other extraordinary circumstances, this Court must vacate
Jordan’s death sentence.

[n light of the principles and facts reviewed above, Jordan’s death sentence cannot stand.
He has endured forty years of brutal punishment while the State repeatedly failed to provide a
constitutionally-sound sentencing proceeding uatil the passage of time made it impossible for
Jordan to prepare an adequate defense, Although he was sentenced to death, he has also had
endure what amounts toa life sentence.

After 40 years of incarceration, there is little reason to believe that either of the
constitutionally aceeptable goals of capiial punishmerit will be (ulfilled by Jordan's execution.
Such an unprecedented delay between incarceration and execution will have no deterrent value.
Stmilarly, the reiributive value of a death sentenice diminishes as the length of time between the
imposition and execution of the sentence increases. fd. at 165 (citing Lewis Powell, Capital
Punishmesni, Commentary. 102 Hapy, L. Rev. 1035, 1641 (1989) (*“The retributive value of the
death penalty is-diminished as imposition of sentence becomes ever farther removed from the time

of'the offense.™).
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Although the United States Supreme Court has not taken up the question about the duration

of incarceration prior to an exécution, members of the Coutt have. questioned whether either
deterrence or retribution retains any force after the passage of time. In Lackey, supra, Justice
Stevens questioned whethier the passage of séventeen years reduced the justification for a death
sentence. As Justice Stevens observed, “the additional deterrent effect from an actual execution
now. on the one hand, as compared to 17 years on death row followed by the prisoner’s continued
incarceration for fife, on the other, seems minimal.” Lackey, 314 U8, at 1046, 1ikewise, he pointed
out that “after such an extended {ime, the acceptable state interest in retribution has arguably been
satisfied by the severe punishment already inflicted.” &, at 1045, Of course, Jordan has spent far
more than twice as long in prison as Lackey did.

Sirice Lackey, Justice Breyer has questioned the constitutionality of lengthy pre-execution
incarceration, and has encouraged judicial examinafion of sentences in light of this aspect of'the
Fighth Amendment. In Valle v. Florida, 132 8. Ct. 1 (2011), he affirmed his position that carrying
oul an execution afler lengthy confinement (33 vears in Valle's case) amounted to cruef and
unusual punishment:

I have little doubt about the cruelty of so long a period of
incarceration under sentence of death. In Lackey and in Knight
Justice Stevens and [ referred to the legal sources, in addition to
studies of attempied suicides, that butfress the commonsense
conclusion that 33 years in prison under threat of execution is cruel,
See Jn re Medley, 134 U, 8. 160, 172. 10 8. Ct, 384, 33 L. Ed. 835
(1890) (describing as “horrible™ the “feelings™ that accompany
uncertainty about whether, or when, the execution will take place);
Solesbee v, Balkeom, 339 U, 8.9, 14, 70 5. Ct, 457, 94 L. Ed. 604
(1950) (Frankfurter, J., dissenting) (*In the history of murder. the
onsel of insanity while awaiting execution of'd death sentence is not
a rare phenomenon™); Strafer, Volunteering for Execution. 74 ).
Crim. L. & C. 860. 872, n. 44 (1983) (a study of Florida inmates
showed that 35% of those confined on death row attempted suicide;

42% seriousty considered suicide): id.. at 869-871. (“Recent studies
and law suitg document both the barbaric conditions pervading
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death rows and the debilitating and lite-negating effects of these
conditions™),

So long a confinement. followed by execution would also seem
unusual. The average period of time that an individual sentenced to
death spends on death row is almost 15 years. Thirty three years is
more than twice as long.

“alle v, Florida. 132 8. Cr. at 1-2) (Breyer, J. dissenting from denial of stay and certiorari); se¢
also Smiith v. Arizonea, 552 U.S, 985 (2007} (Breyer. 1. dissenting from denial of certiorari) (thirty
year delay due (o cofstitutionally défective proceedings amounts to cruel and umiisual
punishmenty; Foster v, Florida, 537 U.S, 990 (2002) (Breyer. J. dissenting from denial of
certiorari); Kiight v, Floride, 528 1U.S. 990 (1999) (Breyer, 1. dissenting from denial of certiorari);
Flledge v, Flovide, 525 ULS, 944 (1998) (Breyer, ., dissenting from denial of certiorari).

The result of Jordan's most recent sentencing proceeding are unveliable due to the passage
of time. Many witnesses who could have provided compelling mitigating evidence were no longer
available. Further. counsel failed to prepare to rebut the State’s blood spatter experl witness.
Joirdan v. State, 912 So. 2d 800, 812 (§ 27)(Miss. 2005). Moreover, the fact that none of the other
prisoners initially ca;nv'icted of heinous capital crimes around the time when Jordan was first
sentenced ever faced an execution date suggests that the proceedings in Jordan's case are
unretiable,

Jordan is also entitled to relief under the Mississippi Constitutien for similar reasons, Under
Article 3. § 28, Jordan is entitled (o relief if his punishment is eruel er unuisual. His punishment is
both. No other prisoner sentenced to death in Mississippi, especially those sentenced when
Mississippi had a mandatory death perialty, has had to face an execution. much less face one alter
being incareerated for so long. Jordan’s sentence is therefore “unusual,” As shown in the chart

below, the average length of time belween imposition of a death sentence and execution in




Mississippi is 14 years and 9 months. [t has been approximately 480 months or 40 years since

Jordan was firse sentenced to death,

NAME "SENTENCED EXECUTED LENGTH OF TIME
 Gary Simimons, /\u&ust 1997, L dune 20,201 4

Jan Braw aer
‘Henry.Juckson: * September 199,
William Muchai T nlg1eos
Larry] I"udwti Auauﬁt 1996
Edwin Turner
‘.‘}R{)dnw Gm
' Benng Sfu cns

| ééré'ld I-loliand .D.ec.ember H i"iB

;;-Paﬂl Wé}odwai (§
‘D‘tie Bib!mp Fehraar y 4, 2000

:,_Farl Bu ry: _ Apili 23 5@88
Bobby W:lchcr July 1 1982
:f.mim _L ) M 2 98

Jessie Wllimns . Décambm 1%3
Tracy Hansen - 7 Ociober 30, 1987 tith
Leo Eciwm ds Jul\ 1982 June 2!, [089 7 years 1] months

6 vears'9 months

F{hwai(! Johnson August i‘)SE)

'AVERAGE TIME 14 years 9 month

Jordan's gxperience is also cruel, as hie has had to endure incarceration for a period of time
equivalent to prisoners convicted of homicides in Mississippi. Essentially, rather than receiving
either a sentence of life imprisoriment or a.death sentence, he received both. See Foster v. Flovide,
537 U.S. 990, 993 (2002) (Breyey. J. dissenting from denial of certiorari) (execution after

incarceration of 27 vears cruel because prisoner “will have been punished both by death and also

32




by more than a generation spent in death row’s twilight™). Moreover, Jordan has had to endure
muost of his lengthy incarceration uader the harsh confinement of death row, Unlike other prisoners
who are eligible to work and participate in-other programs, Jordan, like other death row prisonets,
iv contined {0 a smali cell,

The Eighth Amendnent prohibition against cruel and unusual punishment “guarantees
individuals the right not 1o be subjected to excessive sanctions.”” Miller v, Alabama, 132 8. Ct.
2455, 2463 (2042) {quotes and citation amitted). Long-term placement in solitary confinement
violates this prohibition, As Justice Kennedy observed, “[tthe human toll wrought by extended
termis of isokation has béen understood, and questioned, by writers and commentators.”™ Davis v.
Avala, 135 8. Ct, 2187.2209 (2015) (Kennedy, [, coneurring); see also id. at 2210 (“research still
confirms what this Court suggested over a century ago: Years on end of near-tofal isolation exact
a terrible price”); In ye Mediey. 134 11.8, 160, 170 (1890) {solitary confinement carries “a further
terror and pecufiar mark of infamy™).*!

Despite his excellent prison record, Jordan has had to endure a hatsh punishment [ike no
other priscner in Mississippi. only to have the State execute him. These extraordinary
circumstances make his execution excessive and disproportionate to the crime and thus in violation
ol both the federal and state constitutions.

E. International standards support a finding that the unprecedented delay

in Jordan’s case renders his deatli sentence invalid.
Further, international standards of decency have evolved to the point that many foreign

jurisdictions that accept the lawfulness of the death penalty now hold that “lengthy delay in

2 pgyshologieal studies conf{inm the debililating etfects ol isolation. See, e.g., Stuarl Grassian, Psyelitatric Effects of
. i - H ; by a N a } 4 - v .
Sofftary Confineniens. 22 Wash. U, JL. & Pol*y 325, 334 (2006): St Grassian, Psyclhopathological Fffects of

Solitary Confirement, 140 Am L Psychiotry 1350 (1983
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administering a lawful death penalty renders uitimate execution inhuman, degrading, orunusually
cruel” See Knight, 528 U8, a0 995-96 (Breyer, J., dissenting from denial of ceriiorari) (discussing
holdings of foreign courts in Jamaica, India. Zimbabwe, Europe, and Canada). Because of the long
delays between sentencing and execution. and the conditions in which the condemned are kept,
exeoution of the death pesalty in Jordan's case constitutes “cruel, inhuman or degrading treatinent
or punishment” in violation of Article V11 of the International Covenant on Civil and Political
Rights, (“TCCPR™). Article 7 of the ICCPR provides that “[n]o one shall be subjected to torture or
to eruel, inhuman. or degrading treatment or punishment.” When the U.S. Senaie ratified the
ICCPR, it declared that this phease meant “the croet and unusual treatmeni or punishment
prohibited by the Fifth, Eiglth, and Fourteenth Amendments to the Constitution of the United
States.” What constitutes cruel and unusual punishiment is informed by international norms, See
Simmions, 543 VLS, 551,

The British Privy Council’s decision in Prast and Morgean v. The dtiorney General of
Jamaiea. 3 SLR 995.2 A.C. 1. 4 AlLE.R. 769 (Privy Council 1993)(en banc), and the decision of
the European Court on Human Rights in Soering v. {fnited Kingidom, 11 Eyr, H. R, Rep. 439 (1989)
(European Court of Human Rights refised to extradite a German national to face capital murder
charges because of anlicipated time thai he would have to spend on death row if sentenced to
death) exemplify the norms.

In Pratt and Morgan, the Privy Council held that a delay of fourteen years between the
time of conviction and the carrying out of a death sentence in the case of'a Jamiaican prisoner was
“inhuman punishment.” 2 A.C. at 33. In Soering, the European Court found that prisoners in
Virginia spead an average of six 1o eight ycars on death row prior to execution, The court

determined that |l Jowever well-intentioned and even potentially beneficial is the provision of the
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complex post-sentence procedures in Virginia, the consequence is that the condemned prisoner
has to endure for many years the conditions on death row and the anguish and mounting tension
of living in the ever-present shadow of death.” 161 Eur. Ct. H.R. at 42. See alse Varheeswaran v
State of Tamil Nadu, 2 S.C.R. 348, 353 (India [983)(criticizing the “dehumanizing character of
the detay™ in carrying out the death penalty): Catholic Comat’'n for Justice & Peace in Zimbabwe
v drtorney General, 14 Hum. Rts. L. J. 323 (Zimb. June 24, 1993).

The Supreme Court of Canada considered evidence that death-sentenced inmates in
Washington took. on average, | 1.2 vears 1o complete state and federal post-conviction review, in
weighing the legality of extraditing two men By the United States to face capital charges. The Court
acknowledged a “widening acceptance™ that “the finality of the death penalty, combined with the
determination of the criminal justice system to satisfy itself fully that the conviction is not
wrongful, seems incvitably to provide lengthy delays. and the associated psychological trauma.”
Minister of Justice v. Burns and Rafav, 2001 SCC 7 (8.C. Canada, 22 March 2001)(at para. 122). ‘
Relyving in part on this evidence, the court held that the Canadian Charter of Rights and Freedoms
precluded the defendants’ extradition, absent assurances the United $tates would not seek the death
penalty.

The normt against ciuel, inhuman, or degrading treatmient is now universally recognized as
a violation of international law, The Universal Decldration  of Human Rights, article 5, provides:
“No one shall be subjected to torture or to cruel. inhuman, or degrading treatment or punishinent.”
Universal Declaration of Human Rights, adopied Dec,10, 1948, G.A. Res. 217A (111}, UN. Doc.
A/810,at 71 (1948), See also Convention Against Torture and Other Cruel, Inhuman, or Degrading
Treatment or Punishment, Art. 16, adopred Dec.10, 1984, G.A. Res. 39/46, 39 UN, GAOR Supp:

{(No. 51) at 197, UN. Doe. A/39/5t (1984) (emrered into_force June 26, 1987); European
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Convention for the Protection of Human Rights and Fundamental Freedoms, Art. 3, opered for
signemre Nov, 4, 1930, 213 UN/T.8. 222 (emtered into Jorce Sept. 3, 1953); the American
Convention on Human Rights, Art. 5. opened for signanre Nov.22, 1969, O.A.S. T.S. No.36, at
1, O.AS. Doc. OEA/Ser. L./\/’fii.S-O, doc, 6 at 27 (1980} (entered into foree July 18, 1978); the
International Covenant on Civil and Political Rights, Art. 7, adopred Dec.16, 1966, G.A. Res.
2200, 21 UN. GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 {(1966), 999 UN.T.S, 717 (eprered
inte force Mar, 23. 1976); African Charter on Human and People’s Righis, Art. 5, adopfed June
27, 1981, 0.A.U. Doc. CAB/LEG/67/3 Rev.. 5, 21 LL.M. 58 (1982) (entered into force Oct.21,
1986).

The prohibition against eruel, inhuman, or degrading treafment has attained binding force
as customary international law. See Declaration of Tehran. Final Act of the International
Conference on Human Riglits 3, at 4, para. 2, 23 GAOR, U.N. Doc. A/CONF. 32/41 {1968) (noting
status of Universal Declaration of Human Rights, including prohibition against cruel, inhuman or
degrading treatment, as customary international law). Accord De Sanchez v, Banco Centril de
Nicaragua. 770 F2d 1385, 1397 (5th Cir, 1985) (noting that the right not to be subjected to cruel,
inhuman, and degrading treatment constitutes universally accepted international faw).? Jordan's
deaih sentence afier such délays, not attributable to him, due to errors by the trial court violates

norms of international faw,

2 Juierpstional harian clabité orpantzations have also condemned the practice of solitary confinement for extended
periods of time. See, e.g. LN, Special Rapporteur of the Human Rights Couneil, Interim Rep. on tortuee and other
cruel, inhuman o degiading treatment of punishment, § 70, UN. Doc, AG6/268 (Aug. 3. 2011y Similarty.
inernatlonal courts have foond that prolonged isolatdon bresches vielate internations] prohibitions against torlure.
Suee, vgr, Maritze Lveatia v, Guatemata, Mevits, Repasations, and Costs, Judgment, Inter-Am. Ot HR, (s O) Na.
H03, % 87 (Nov, 17, 2003) (restating (he [Diding of [ntemational American Conrl of Hurnan Rights that “profonged
isalation and deprivation and vommnication are in themselves cruel and inhuman treatment™y; Bubarr Alinad ard
Others v United Kingdom, Eur. CL TLR. App. Nos, 24027/07 etal., § 210, 52 LL.M. 443, 2013 W1, 5785362 (Apr.
10, 2012),
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K. Conclusion

By any standard, Richard Jordan’s case is an outlier. The State repeatedly déazietl him a
constitutional sentencing proceeding, forcing him to defend himself time and again even though
his ability to marshal a case in support of a death sentence grew weaker with the passage 'of fime.
There was 4 time when the State detérnined that life without parole was an appropriate sentetice.
During that brief window wien he was off death row, Jordan did everything expected of'a prisoner
and more. He ultimately becamie a trusty, Despile his excetlent conduct and the State’s recognition
ofa wealth of other compelling mitigating ¢ircumstances, Jordan was thrown back on death row
for no other resson than he was swept up in the legal uncertainties surrounding life without parole
acrangements in the early 1990s. But foi the tining of the negotiations of that bargain, Jorilan
unquestionably would be serving a life without parole sentence that all felt appropriate.

Richard Jordar has now served the equivalent of & life seitence in wretched conditions
while coping with the extreme stress and anxiety of living on death row awaiting his execution.
Given these extraordinary circumstances, especially the 40 years Efmt Jordan has already served,

this Court should vacate his dedth sentence.
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PRAYER FOR RELIEF
I Richard Jordan is to be put to death, he is entitled to an order forbidding the Mississippi
Department of Corections from using any drug which is not “an ultra short-acting barbiturate or
other similar drug,” including midazolam, in his execution. At4 minimum, he is entitled to-an “in-
court opportunity to prove” that midazolam is not an “ultra short-acting barbiturate or other similas

drug.”

Moreover, Mr. Jordan®s lengthy, restrictive confinement on death row violates the Eighth
Amendment's prohibition against cruel and unusual punishment, This Court should enter its order
vacating his death sentence and remanding this case to the Circuit Court of Harrison County for
resentencing to life imprisonment without the opportunity for parole.

Respectfulty Submitted:

David P. Voisin, MSB #100210
P.O. Bax 13984

Jackson, MS 39236-3984
{601).949-9486 (p)

(601) 334-7854 ()
davidédveisinlaw.com

James W, Craig, MSB-# 7798

Emily M, Washington, La Bar. 34143~

The Roderick & Solange MacArthur Justice Center
4400 South Carrollton Ave,

New Orleans, LA 70119

(504) 620-2259 (p)

(504) 208-3133 (D

{im.eraig@@macarthurjustice.org
emily.washingtond@macarthurjustice.org

B A molion for admission.of Ms, Waghineton pro hae vice will be filed upos the Clerk™s docketing of this Petition.
glon o D &
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CERTIFICATE OF SERVICE

| hereby certify that T have served this Petition on the Office of the Aftorney General. by

“electronic mail to Jason Davis, Special Assistant Attorney General, idavidiago state.ms.us, and by

mail delivery to Post Office Box 220, Jackson MS 39205,

This the £ 7 day of July, 2016
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N THE SUPREME COURT OF MISSISSIPPI

Cause No.

RICHARD GERALD JORDAN, Pelitioner

¥5.

STATE OF MISSISSIPPY, Respondent

SUCCESSIVE PETITION FOR POST-CONVICTION RELIEF

EXHIBITS

1. Verification of Richard Jordan

Ao ]

Notice of Change of Lethal Injection Protocol

3. Complaint in Jordan v. Fisher, No. 3:15-cv-295-HTW

4. Excerpts from Transcript of Oral Argument in The Roderick & Sotange
Mucdrthur Justice Cenier v. Mississippi Department of Correetions (Chdncery
O, Hinds Cry.y (Mareh 2, 2013)

5. Owder Granting Preliminary Injunction in Jorden v. Fisher

6, First Amended Complaint in Jordan v, Fisher

7. Qrder Sentencing Richard Jordan to Death

8. Expert Testimony of Dr. Craig Stevens
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VERIFICATION

STATE OF MISSISSIPPI
COUNTY OF SUNFLOWER

PERSONALLY APPEARED BEFORE ME, the undersigned authority in and for the
jurisdiction aforesaid, the within named RICHARD GERALD JORDAN., who, being by me first

duly swom, deposed and said:

1. My name is RICHARD GERALD JORDAN. I am a prisoner (No. 30950)
incarcerated on Unit 29 of the Mississippi State Penitentiary at Parchman.

2. 1 am currently under sentence of death on a conviction of capital murder from the
Circuit Court of Harrison County, Mississippi.

3. My attorneys have researched and prepared a Petition for Post-Conviction Relief
related to (a) the lethal injection protocol by which the Mississippi Department of Corréctions
intends to execute me and (b) my lengthy incarceration in solitary confinement awaiting
execution.

4. I have reviewed the Petition for Post-Conviction relief. The facts alleged in the
claim regarding my lengthy incarceration in solitary confinement are true and correct to the best
of my knowledge, information and belief. I believe I am entitled to the relief sought in the
Petition on that claim.

5. T have no personal knowledge of the facts set forth in the claim for relief relating
to the drugs and other aspects of MDOC’s lethal injection protocol, However, based on the

allegations of the Petition, that I believe that I am entitled to the relief sought in the Petition on

that claim. Sy och i, skt asash rongrht - /’Z; 4 &é/é%/wgcg /Zqéw

b 1 P ,
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Case 3:15-cv-00295-HTW-LRA Document 38 Filed 07/28/15 Page 10f 3

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

NORTHERN DIVISION
RICHARD JORDAN and RICKY CHASE, Plaintiffs
THOMAS EDWIN LODEN, JR. Proposed Intervencr
V. No. 3:15-cv-00295-HTW-LRA
MARSHALL L. FISHER, Commissioner, Defendants

Mississippi Department of Corrections, in

his Official Capacity; EARNEST LEE
Superintendent, Mississippi State Penitentiary,
in his Official Capacity; THE MISSISSIPPI
STATE EXECUTIONER, in his Official
Capacity; and UNKNOWN EXECUTIONERS,
in their Official Capacities

NOTICE OF LETHAL INJECTION PROTOCOL CHANGE

COME NOW Defendants Marshall Fisher, Commissioner of the Mississippi
Department of Corrections, (“MDOC”), and Earnest Lee, Superintendent of the Mississippi State
Penitentiary at Parchiman, the Mississippi State Executioner and Unknown Executioners {collectively
referred to as “MDOC” or the “State Defendants™) in their official capacities and file this Notice of
Lethal Injection Protocol Change.

The State Defendants had previously announced that in the event the Mississippi Department
of Corrections (MDOC) amended its lethal injection protocol to include a drug other than sodium
thiopental or peniobarbital that notice would be provided to the Court. See Docket # 25.

Accordingly, notice is now given that MDOC has amended its Jethal injection protocol on this day,




Case 3:15-cv-00295-HTW-LRA Document 38 Filed 07/28/15 Page 20f 3

July 28,2015 to allow for the administration of 500 miltigrams' of midazolam as the anaesthetic and
first drug administered in the protocal. This change is a direct result of the pressure by death penalty
opponents to limit and/or stop the production of drugs for use in executions. This pressure has
resulted in the unavailability of both sodium thiopental and pentobarbital.* Thus, MDOC has now
amended its lethal injection protocol to include the use of 500 milligrams of midazolam as the first
drug in its protocol. See Exhibit A. Change to Protocol and Exhibit B. Amended Injection Protocol.
THIS thg 27" day of July, 2015.
Respectfully submitted
JIM HOOD

ATTORNEY GENERAL
STATE OF MISSISSIPPI

By: s/ Jason L. Davis

Tason L. Davis, MSB No. 102157

Paul E. Bammes, MSB No. 99107

Wilson Miner, MSB No. 102663

SPECIAL ASSISTANT ATTORNEYS GENERAL
ATTORNEYS FOR. DEFENDANTS

OFFICE OF THE ATTORNEY GENERAL
P.0O. Box 220

Jackson, MS 39205

Telephone: (601) 359-3680

Telefax: (601) 359-3796
Jdavi@ago.state.ms.us

'See Glassip v. Gross,___U.S._ ,1358.Ct. 2726, __L.Ed.2d__,2015 WL 2473454
(2015). This dose of midazolam specifically held to be constitutional and not in violation of the
Eighth Amendment.

“See Dikt, # 25 and # 36.
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'CERTIFICATE OF SERVICE

This is to certify that I, Jason L. Davis, Special Assistant Attorney General for the State of
Mississippi, have electronically filed the forsgoing document with the Clerk of the Court using the
ECF system which sent notification of such filing to the following:

James W, Craig

Emily M. Washington

4400 Scuth Carrollton Ave.

New Orleans, LA 70119

This the 28" day of July, 2015.

s/ Jason L. Davis
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- MISSISSIPPI DEPARTMENT OF CORRECTIONS
POLICY/SOP REQUEST FORM

Complete the Appropriate Section(s):
REVIBE |
Policy Number:  NOT FOR MISNT

Policy Title: MDQOC Capifal Punishorent Procedurey (Internal MSP Bacurieaty

SOP Numboer:
S0P Title:

NEW

Policy Title:
Palley [ndax Secllom:

{exuropie: Admirsiation, Seemy. Classiication)

Girgle Appropriate Type: [ Agenayvilde | (Inetitutiens | { Communlty Correations }
SOP Title:
S0P Index Section:

{Baemgty; Administraboss, awﬂ. Glasticeto)

I FORM I
fFonm Tite:
Pollcy/ SOF Number:

" oELETION. ]

PalleylSOP Titte & No

Juatificafion for the Request for Modifications:
Sep Attached Documentation

In the event of the unavallabliity of sedlum peniothal, a sufficent quantity of pentobarbltal wil be sequirsd and atdministorad In
fie place, I the svent of the unavallakillly of pentobarhltal, 2 suficlant quantity of midezofant will bo acquired and admintstored

I L place.

Peaparad by J, Williams for

swew-29mmittes Brpreseniative 18
C%ss N ) g\}i%\.ﬁ/ Approved E/Disapprovad
b eper (”‘L:' T bty .
M o~ ﬂ/&%ﬁi_ Approvet [E/Dlaapprnvad
i o

Eominlsaloner /

Eamnest Les DCHMSP Supsrintendent MSP
Print Nume of Requestor THis Leeation
§02-746:6611 ext. 2306
Slonelure of Requestor Phone Humbar Dale
Approval and Signatures Regulred SIGN AND ARD E NEXT F LIDISAPRROVAL
Approved [7]  Disapproved [ |
Doparmsnt Head Tals . .
Approved [ ]  Disapprovad [ |
SuperinfendentGamnitiuntty Corrections Rirestar Dake
Approved [ T]  Disapproved [_|
AGA Acoreditation Manager Dale
— Approved [ | Disapproved [ ]
]
[

' Comments:

S0P 01.01,01, Form €
Reviesd: ¢8/0172014
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Cohfidentia!

INJECTION PREPARATION

» Open execution room and injection room

» Inventory and inspect IV equipment, syringes and drugs

¥ Inspect gurney and straps

> Prepare drugs, fill syringes and place IV saline bags in position

CONTENTS OF SYRINGES

LABELED/MARKYED QUANTITY

#1 Sodium Pentothal, 2.0 Gm. (four | [ Syringe

500 mgm vials dissolved in the '
least amount of diluent possible to
attain complete, clear suspension)

Cr

In the event of an unavailability of | 2 Syringes
a sufficient guantity of sodium
pentothal from available sources,
a sufficient quantity of
pentobarbital will bs acquired and
administered in the place of
sodium pentothal, The
pentobarbital will be administered
in the same serial order as sodium
pentoihal:

Pentabarbital 5.0 Gm. (two 50 m]
vials in the least amount of
diluents possible to attain
complete, clear suspension).

Or

In the event of the unavailability | 2 Syringes
of a sufficient quantity of
Pentobarbital fiom available
sources, a sufficient quantity of
Midazotam will be acquired and
administered in the place of
Pentobarbital. The Midazolam
will be adivnistered in the same
serfal order as Pentobarbital (Two
50 cc syringes totaling 500 M(G).

“N/S Notmal Saline, 10— 15 ce. 2 Syringes ]
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Confidential

#2 Pavuton, 5¢ mgm per 50 ce. (ﬁve 3 Syringes
10cc. Ampules of 10 mgm each in
sach syvinge

Or

In the event of unavailability of a | 2 syringes
sufficient quantity of pavulon from
available sources, a sufficient
quantity of vecuronium bromide
will be acquired and adiministered
in the piace of pavulon. The
vecyronium  bromide  will  be
administered in the same serial
order as pavulon. Vecuronium
Bromide 40mg/40cc. 20mg/20co
in each sytinge followed by a flush
of 50ce of saline injected into the
line,

#3 Potagsium Chloride, 50 milequiv, |3 Syringes
: Per 50 ce (five 19 cc. Ampules of
10 milequiv, Each in each

syringel}

PRE-EXECUTION INVENTORY AND EQUIPMENT CHECK
Members of the injection team shall conduct an equipment check of afl materials necessary to
perform the execution,

The inventoty shal] be conducted not less than twenty-four (24) howrs and not more than nigety-
six (9%) hours, of the scheduled execution. -

An inventory checklist shall be completed, dated and initialed by the injection team,
Expiration and/or sterilization dates of ali applicable items shall be checked on an individual item.
Outdated items (e.g., Normal Saline bags) shall be replaced immediately

Sterilized packs bearing a sterilization date In excess of thirty (30) days shall be replaced
or resterilized immediately,

On the evening of the execution, members of the injection team shall enter the injection room at
least one (1) hour prior to the scheduled fime of the exeention. They shall immediately re-inventory
the supplies and equipment to insure that all is in readiness and if applicable, cbtain replacement
items for the Medical Facility,
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISTON

SQUTHEAN DISTRICT OF MISS!SS;PPI
FILED

) APR 16 2075]

ARTHUR JOHRETCH

RICHARD JORDAN and RICKY CHASE, Beruwy

Plaintiffs,

MARSITALL L. FISHER, Commissioner,
Mississippi Department of Corrections, in

his Official Capacity; EARNEST LEE,
Superintendent, Mississippi State
Penitentiary, in his Official Capacity;

THE MISSISSIPPI STATE EXECUTIONER,
in his Official Capacity; and UNKNOWN
EXECUTIONERS, in their Ofticial Capacities,

Defendants.

e e e A e e e e S e e ma et e S e e e e

COMPLAINT FOR PRELIMINARY AND PERMANENT
INJUNCTIVE RELIEF UNDER THE FEDERAL CIVIL RIGHTS
ENFORCEMENT ACT OF 1871 (42 U.S.C. §1983)

NATURE OF ACTION
1. Plaintiffs bring this action pursuant to 42 U.S.C. § 1983 and Mississippi law for
viofations and threatened violations of their rights to due process and to be frce from cruel and
unusuil punishment under the First, Eighth, and Fourteenth Amendments 1o the United Siates
Constitudon and Article 3, Sections 14, 24, and 28 of the Mississippt Constitution.
2. Under the direction of the Defendants named herein, the Mississippi Department of

Corrections ("MDOC™} intends 1o execute Plaintiffs with compounded diugs that may be

counterfeit, expired, contaminated. and/or sub-potent, creating a substanual risk of sericus hamm
P : P : g
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to the Plaintiffs. The decision of the Defendants to use compounded drugs, specifically a
compounded anesthetic that has not been tested or approved by the United States Food and Drug
Adrministration (“FDA”) and the production of which was not under the supervision or regulation
of the FDA, substantiaily risks that Plaintiffs may be conscious throughout their executions and
will experience a torturous death by suffocation and cardiac arrest.

3. Further the decision of the Defendants to use compounded pentobarbital as the first
drug in a three-drug lethal injection series impermissibly violates the directive of the Mississippi
legislature that death sentences be executed by the continuous intravenous administration of “an
ultra short-acting barbiturate or other similar drug.”

4, The entirety of the lethal ijection protoco] promulgated by MDOC is not at issue
in this lawsuit. Rather, this civil action challenges the use of compounded drugs, including but not
limited to compounded pentobarbital, in lethal injection executions conducted by MDOC. Further
this civil action specifically challenges the use of compounded pentobarbital in a three-drug lethal
injection procedure. Lastly this civil action challenges MDOC’s intent to have the raw ingredients
for pentobarbital compounded into an injectable solution on the grounds of the Mississippi State
Penitentiary at Parchman, where there is no pharmacy snitable for compounding sterile drugs.
MDOC first ordered compounded drugs for purposes of lethal injection executions on May 20,
2012. That purchase instituted a policy, practice, or custom of using compounded drugs in MDOC
executions, k

5. Plaintiffs seek permanent injunctive relief to prevent the Defendants from inflicting
cruel and unusual punishment upon them during their executions, and otherwise violating
Plaintiffs’ federal and state constitutional rights. Piamtlﬁs seek preliminary injunctive relief to

preserve the status quo pending this Court’s final adjudication of this civil action.
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JURISDICTION AND VENUE
" 6. Plaintiffs’ claims arise under the Constitution and laws of the United States, as well
as under the Constitution and laws of the State of Mississippi. This Court has original federal
question jurisdiction over those claims arising under the Constitution and laws of the United States
pursnant to 28 U.S.C. §§ 1331, 1343. This Court has supplemental jurisdiction over those claims
arising under thé Constitution and laws of the State of Mississippi pursuant to 28 U.S.C. § 1367(a).

7. This Court has the authority to grant declafatory and injunctive reliéf under 28
U.8.C. § 2201-2202 and FED.R.Crv.P. 57 and 65. The federal rights asserted by Plaintiffs are
enforceable under 42 U.S.C. § 1983,

3. Venue is proper in the Southern District of Mississippi under 28 U.S.C. §§
1391¢6)(1) and 1391(c)(2). With respect to Section 1391(b){1), Defendant Marshall Fisher,
Commissioner, Mississippi Department of Corrections, in His Official capacity, is located in
Jackson, Hinds County, Mississippi. With respect to Section 1391(c)(2), all Defendants in this
action shall be served with process by service on the Attorney General of Mississippi in Jackson,
Hinds County, Mississippi, pursuant to Miss.R.CIV.P. 4(D)(5), incorporated through FED R.Crv.P.
4(e)(1).

PARTIES

9. Plaintiff Richard Jordan is a United States citizen, currently incarcerated under a
sentence of death at the Mississippi State Penitentiary in Parchman, MS. Richard Jordan filed for
relief under the MDOC Administrative Remedy Program on Qctober 15, 2014. The request for
relief gave MDOC notice and an opportunity to resolve the issues set forth in this Complaint.

MDOC rejected the request for relief on October 23, 2014,
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10.  Plaintiff Ricky Chase is a United States cifizen, currently- incarcerated under a
sentence of death at the Mississippi State Penitentiary in Parchman, MS. Ricky Chase filed for
relief under the MDQC Administrative Remedy Program on October 26, 2014 {(received October
29, 2014). The request for relief gave MDOC notice and an gpportunity to resolve the issues set
forth in this Complaint. MDOC rejected the request for relief on October 30, 2014,

11.  Defendant Marshall L. Fisher is the Commissioner of the Mississippi Department
of Corrections.

12.' The MDOC is the state agency charged with the incarceration, care, custody, and
treatment of all state prisoners, including prisoners seatenced to death. Miss, Code Ann. §§ 47-5-
10(a); 47-5-23.

13.  Commissioner Fisher is the chief executive, administrative, and fiscal officer of
MDOC, establishes the general policy of MDOC, and oversees the administration of all affairs
within MDOQC. Miss. Code Ann. §§ 47-5-20(a); 47-5-23; 47-5-24(1). |

14, As the Commissioner of the MDOC, Mr. Fisher must perform “[a]ll duties and
necessary acts pertaining to the execution of a convict . . . except where such duties and actions
are vested in the state executioner.” Miss. Code Ann. § 99-19-13. See also Miss. Code Amm, § 99-
19-55.

15.  Comumissioner Fisher is responsible for ensuring that all prisoners commutted to the
custody of MDOC are treated in accordance with the United States and Mississippi Constitutions.

16. At all relevant times, Commissioner Fisher has been acting under the color of law
and as the agent and official representative of MDOC, pursuant to MDQC's official policies and

procedures, Commissioner Fisher is sued in his official capacity only.
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17.  Defendant Earnest Lee is the Superintendent of the Mississippi State Penitentiary
in Parchman, MS, the prison that houses all male death row inmates, and the prison where all
executions take place in the State of Mississippi. Miss. Code Ann. § 99-19-55(1).

18.  Superintendent Lee is responsible for implementing MDOC's policies and
procedures governing executions, managing the prepatations for an execution, and for turning over
the execution site to the State Executioner to perform the execution.

19.  Superintendent Lee is also responsible for protecting the constitutional rights of all
persons incarcerated at the Mississippi State Penitentiary in Parchman, and/or transported to
Parchman for an execution.

20,  Atall relevant times, Superintendent Lee has been acting under color of law and as
the agent and official representative of the Mississippi State Penitentiary and MDOC. He is sued
in his official capacity only.

21.  The State Executioner of the State of Mississippi is appointed by the Governor and '
shall supervise and inflict the purishment of death pursuant to Miss. Code Ann. § 99-19-53, The
name of the State Executioner is withheld from the public by the State of Mississippi.

22,  The names of Defendants Unknown Executioners are unknown to
Plaintiffs, but they include the State Executioner, his or her designee, and members of the State
Execution Team. On information and belief, the Unknown Executioners will participate in the
process of the execution by virtue of their rales in designing, implementing, carrying out, and/or
supervising the lethal injection process, including the procurement and storage of lethal injection
drugs and materials. Miss. Code Ann, § 99-19-53, 99-19-55(2).

23. At all relevant times, Defendants State Executioner and Unknown Executioners

have been acting under the color of law. There are sued in their official capacities only.
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FACTUAL ALLEGATIONS
A. MississIpPr’s THREE-DRUG LETHAL INJECTION PROTOCOL

24.  In Mississippi, the meanner of execution for individuels sentenced to death is “by
continuous intravenous administration of a lethat quantity of an ultra short-acting barbiturate or
other similar drug in combination with a chemical paralytic agent until death is pronounced by the
county coroner where the execution takes place or by a licensed physician according to accepted
standards of medical practice.” Miss. Code Ann. § 99-19-51.

25. MDOC’s lethal injection protocol calls for the serial administration of three drugs
to put a prisoner to death.

26.  'The first drug, pentobarbital,! a short-acting or intermediate-acting barbiturate, is
intended to sufficiently anesthetize the prisoner so that he is both unconscious and insensate when
the executioner injects the second and third drugs, vecuronium bromide” and potassium chloride,
respectively.

27.  Pentobarbital is not “an ultra short-acting barbiturate or other similar drug” as
required by Mississippi law.

28.  The second drug, vecuronium bromide, is 2 neuromuscular blocking agent that
paralyzes all of the prisoner’s voluntary muscles, including the muscles used for respiration, but
does not suppress sensation, consciousness, cognition, or the ability to feel pain and suffocation.

Itis used by the MDOC to be the “chemical paralytic agent.”

! MDOCs most resent protocal, promulgated in March 2012, calls for the use of Sedium Pentothal as the first drug
in the series, but provides for the use of pentobarbital “[i]n the event of an wnavailability of a sufficient quantity of
sodium pentothul from available sources.” As discussed fnfie, Sodium Pentothal is no longer avaiiable t0 MDOC,
Sodium Pentothal is the trademarked name for sodium thiopental. The MDOC’s execution protocols have never
expressly authorized or referenced the use of compounded drugs In executions.

2 The March 2012 protoco} calls for the use of pavulon as the second drug in the series, but provides for the use of
vecuroninm bromide “[i]n the event of unavailability of a sufficient quantity of pavulon from available sources.”
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29.  There is no legitimate penological justification for the use of a neuromuscular
blocking agent or other chemical paralytic agent in an execution by lethal injection.

30,  Neuromuscular blocking agents are not necessary to produce death, and do not
diminish the prisoner’s awareness or ability to feel pain,

31, Over eighty executions have been accomplished in other jurisdictions in the United
States without the use of a neuromuscular blocking agent or other chemical paralytic agent. In each
of these executions, the prisoner died.

32.  The only purpose of the neuromuscular blocking agent in Mississippi’s lethal
injection protocol is to mask the gasping and physical convulsions produced by injection of the
final drug, potassium chloride.

33.  The neuromuscular blocking agent is thus used to make the execution appear serene
and peaceful where the State may have in fact failed to sufficiently anesthetize the prisoner against
pain and suffering,

34.  The third and final drug in Mississippi’s lethal injection protocol is potassium
chloride — a chemical that disrupts the electrical signals in the heart, paralyzes the cardiac muscle,
and kills the prisoner by cardiac arrest.

35.  Provided that a lethal dose of the barbiturate is administered, there is no legitimate
penological justification for the use of potassium chloride in an execution by Iethai injection,

36.  Over eighty executions have been accomplished in other jurisdictions in the United
States without the use of potassium chloride. In each of these executions, the prisoner died.

37.  The humaneness and constitutionality of the three-drug lethal injection process
hinges on whether the entire dose of the anesthetic (the first drug) is administered correctly, and

whether the drug is sufficiently potent, pure, and rapid in onset to ensure that the prisoner is




Case 3:15-cv-00295-HTW-LRA Document 1 Filed 04/16/15 Page 8 of 42

unconscious and insensate so he does not feel the toﬁmous affects of the second and third drugs.
If the first drg administered fails to work as intended, the execution will be torturous for the
prisoner.

B. KNOWN RISKS OF THE DRUGS USED IN THE MISSISSIPPI LETHAL INJECTION PROTOCOL

38. The drugs used in Mississippi’s lethal - injection protocol have kmown and
documented dsks about which the Defendants are, or should be, aware.

39.  The first risk is associated with the administration of vecuronium bromide, the drug
currently stockpiled by MDOC to serve as the paralytic agent required by the Mississipp statute
and protocol.

40.  Vecuronium bromide causes the paralysis of all voluntary muscles, including the
lungs and diaphragm.

41.  Ifvecuronium brornide is administered to a prisoner who is still conscious and able
to feel pain, he will snffocate to death while experiencing the agonizing and conscious urge to
breath.

42, Thus, if a prisoner is injected with the paralytic agent vecuronium bromide before
he is fully anesthetized and before he is rendered insensate, he will experience conscious paralysis
and suffocation.

43.  However, because the prisoner is completely paralyzed and unable to talk, move,
or make facial expressions as a result of being paralyzed, his agouy will be completely masked
and concealed o observers.

44. The second known risk associated with the dmgs used in the
Mississippi lethal injection protocol is associated with the third and final drug in the series,

potassium chloride.
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45,  There is no medical dispute that the injection of potassium chloride into an
individual who has not been adequately anesthetized will cause excruciating pain.

46.  Potassium chioride induces an intemse burning semsation throughout the blood
vessel walls running through a prisoner's body. If a prisoner is not fully anesthetized prior to the
injection of potassium chloride, then he will consciously experience the agony of cardiac arrest.

47.  The two risks set forth in paragraphs 38 to 46 above create a substantial risk of
severe pain and serious harm, particularly where MDOC will not be administering an FDA-
approved,® ultra short-acting barbiturate in sufficient dosage and potency to ensure that the
prisoner is completely anesthetized prior to the injection of the paralytic agent and of potassium
chloride.

48.  There is no penclogical justification for the use of a paralytic agent and potassium
chloride in an execution by lethal injection. Executions by lethal injection may be carried out
through the use of a single~drug, anesthetic-only injection, a protocol now used in most executions
natiopnwide and which has proven effective in executing over eighty prisoners to date.

49.  Anexecution conducted by MDOC whick continues to use a three-drug protocol,
thersby refusing to adopt the feasible and readily implemented alternative of a single-drug
injection of an FDA-approved, ultra short-acting barbiturate (which significantly reduces the
substantial risks of severe pain and serious harm posed by the use of a chemical paralytic agent

and potassium chloride), violates the Eighth Amendment.

¥ As used in this Complaint, the term “FDA-approved” includes hoth the drug itself (i.e. that the drug's formula is
approved for distribution to consumers) and the process for manufacturing the drug. An “FDA-approved” drug thus
refers to the specific batch or supply of a medication after manufacture.
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C. RECENT HISTORY OF LETHAL INJECTION EXECUTIONS i OTHER STATES

DEMONSTRATES THE SEVERITY OF THE RISK OF EXTREME PAIN AND TORTURE WHERE

THE POTENCY AND DOSAGE OF THE ANESTHETIC IS INSUFFICIENT.,

50.  Reflecting their revalsion against the use of their medications to execute prisoners
in the United States, many pharmaceutical manufactiurers have ceased production of drugs
commonly used in American executions, have refused to sell them to corrections departments that
may use them in executions, or have conditioned the sale of such drugs on “end-us;er agreements”
which forbid the resale or use of the drugs for purposes of lethal injection executions.

51, Last month, the American Pharmacisis Association, the largest association of
pharmacists in the United States, voted to adopt a policy which discourages “pharmacist
participation in executions on the basis that such activities are fundamentally contrary to the roie
of pharmacists as providers of health care.” Just a week prior to this announcement, the top trade
group representing compounding pharmacists in the United States, the International Academy of
Compounding Pharmacists, similarly “discourag[ed] its members from participating in the
preparation, dispensing, or distribution of compounded medications for use in legally authorized
executions.”

Sodium Thiopental

52.  Hospira, Inc., the American manufactarer of the anesthetic sodium thiopental,
stopped making sodium thiopental in 2011, after the drug’s use in executions interfered with
Hospira’s ability to enter into manufacturing contracts in Europe. Hospira elected to stop making
the drug entirely because it could not prevent the drug from getting into the hands of corrections’
departments. Altﬁough sodium thiopental is mannfactured in other countries, the FDA has not

approved its importation nto the United States.
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53. Some states — including Georgia — resorted to violating federal law in order to
procure sodium thiopental. Geprgia illegally imported the drug from an English pharmaceutical
distributor that operated out of the back of a driving school in London.

54.  InMay of 2011, the United States Drug Enforcement Agency (“DEA”) seized the
illegal scdium thiopental from the Georgia Department of Corrections; however Georgia had
already executed two individuals with the illegal substance.

55.  The compromised drug used in these Georgia executions failed to perform its
necessary function of rendering the prisoners unconscious and insensate, causing the two prisoners
to experience sigrﬁ;icant and unnecessary pain and suffering.

56.  Thus, when Brandon Rhode was executed in September 2010 with the illegally-
moported sodium thiopental, his eyes remained open for the entirety of his exécution, indicating
consciousness during the process. |

57.  Similarly, when Emmanuel Hammond was executed in Janvary 2011 with the
illegally-imported sodium thiopental, his eyes also remained open, and he grimaced and appeared
to be trying to communicate throughout his execution.

58.  Mississippi’s lethal injection protocol calls for the use of Sedium Pentothal (a
trademarked name for sodium thiopental) as the first drug in its series (except in the event of the
unavailabitity of a sufficient quantity of the drug).

59,  Oninformation and belief, the last execution in Mississippi using Sodinm Pentothal
as the anesthetic drug given first in the three-drug series was on iuly 21, 2010. Since that time

Mississippi has been unable to legally obtain Sodium Pentothal for use in executions.
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Nembutal: Pentobarbital Sodium Manufactured by Lundbeck

60.  Whete Sodium Pentothal is unagvailable for use as the first drug in the series, the
Mississippi execution protocol allows the administration of pentobarbital in its place.

61.  There is only one manufacturer of FDA-approved injectable pentobarbital sodium,
sold under the name-brand Nembutal,

62.  In July 2011, Lundbeck, the manufacturer of Nembutal, announced that it would
no longer sell the drug to depax'une;nts of corrections, and required purchasers of its drug to enter
into end-user agreements by which they agreed not to sell or transfer the drugs to prisons in states
that still use capital punishment.

63.  In December 2011, Lundbeck sold the rights to Nembutal to Akorn, Inc. and, as
part of the agreement, Akom agréed to maintain the restricted djstribution program.

54. Any Nembutal sold prior to the July 2011 agreement would have expired no iater
than November 2013.

65.  The last time MDOC purchased Nembutal was on March 23, 2011,

66.  Anyunused drugs from MDOC’s purchase of Nembutal have exp:‘réd. _

67. = By the March 23, 2011 transaction, MDOC purchased 12 units of Nembutal (50
mg/mL). It is unclear from the receiving report disclosed by MDOC what total volume of
Nembutal was purchased.

68.  Upon information and belief, the supply of Nembutal obtained by MDOC in March
2011 was utilized by MDOC in executions conducted in May 2011, and in executions conducted

between February and June 2012,

* As diseussed infra, MDOC did not purchase any additional legally-obtained, FDA-approved, and unexpired
pentobarbital after March 2011. Rather in May 2012, MDOC purchased the active pharmaceutical ingredients (*API")
to compound pentobarbital. This supply was not received by MDOC until June 13, 2012, according to receiving reports
disclosed by MDOC. The State of Mississippi has only conducted one execution - that of Gary Simmons on June 20,
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69.  The State of Mississippi has not executed any prisoner since June 20, 2012,

70.  Consequently, Mississippi no longer has any legally-obtained, FDA-approved, and
unexpired pentobarbital to use in executions,

Experimentation with Anesthetics Previously Not Used in Executions

71.  Due to this nation-wide shortage of FDA-approved sodium thiopental and
pentobarbital for use in executions, some states (inciuding Florida, Ohio, Arizona, and Oklahoma)
have executed prisoners with drugs never previously used for lethal injection.

72.  InFlorida, Ohio, and Arizona executions using these experimental drugs caused the
prisoners to remain conscious for an unacceptable length of time,

73. Since‘ October 2013, Florida has executed prisoners using a three-drug protocol
featuring midaﬁolam hydrochloride, a parafytic agent, and potassium chloride. William Happ's
execution in Florida — the first using this new series — took twice the amount of time as prior
executions, and he continued to make body movements after he was injected with an untested drug,
midazolam hydrochloride.

74.  InJapuary 2014, Dennis McGuire’s execution in Ohio (using a two-drug injection
of midazolam and hydromorphone) took twenty-six (26) minutes, and he gasped for air and gagged
throughout the execution — signs that he was being suffocated to deatb.

75.  The same protocol {midazolam and hydromorphone) was later used in Arizona’s
execution of Joseph Wood in July 2014, with even more troubling results. Mr. Wood gasped and
gulped in the death chamber as prison officials injected 15 doses of lethal injection chemicals into

his body for nearly two hours before he was pronounced dead.

2012 — since this date of receipt. Upon information and belief, MDOC ntilized Nembutal still in its possession from
the March 2011 purchase in the execution of Mr, Simmens. As such MDOC’s current supply of pentobarbital sodfum
API has never been used in any execution in the state,
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76.  Florida’s three-drug protocol featuring midazolam hydrochloride was subsequently
tried by Oklzhoma in April 2014 with torturous results in the botched execution of Clayton
Lockett. M. Lockett was observed writhing on the execution téble and attempting to speak, even
after having been declared unconscious.

Experimentation with Compounded Drugs

77.  Some states ha{ve responded to the unavailability of Nembutal by turning to the
“gtay market” of unregulated compounded drugs and unregulated active pharmaceutical
ingredients (“API”) to obtain compounded pentobarbital for use in executions.

78.  This type of pharmacy compounding is a deviation from the traditional practice of
pharmacy compounding, which invelved the mixing of small batches of drugs in response to a
physician’s prescription o meet the unique needs of an individual patient when an FDYA-approved
drg is not suitable for the patient.

79. Compounded drugs are not FDA-approved and have not been evaluated for
effectiveness and safety. Until recently, the FDA did not regulate compounded drugs and
compounding pharmacies at all, and evén now, the FDA. does not have regulator} authority over
all compounding pharmacies.

80.  Compounded drugs are created without producing the data on safety and efficacy
that the FDA requires for new drugs, and without the requirement that they follow good
manufacturing practice regulations (GMPs) which insure their identity, strength, quality and
purity. Thus the FDA has noted “quality problems with various compounded drugs, including sub-
potency, super-potency, and contamination.”

81.  State regulation of compounding pharmacies varies substantialiy, but no state

regulates compounding pharmacies in a manner that would replicate the FDA’s regulation of
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pharmacentical manufacturers. Without unified standards and regulations there is no way to
guarantee that drugs from a compounding pharmacy are what they purport to be and are safe and
sffective.

82. In recent years, a substandard compounding drug industry has emerged wherein
compounding pharmacies create and _markct‘ copies of FDA-approved drugs for general
distribution. These drugs are developed and sold without the testing required by the FDA to ensure
that the drugs are potent, pure, safe, and effective.

83.  Additionally, there is a significant risk that compounded drugs are manufactured
with counterfeit or substandard ingredients purchased from a range of manufacturers that operate
outside of FDA supervision and regulation.

84.  For these reasons, among others, the FDA has called the proliferation of
compounded drugs a “troubling trend” because it has resulted in individuals taking harmful,
contaminated, counterfeit, sub-potent, and/or super-potent drugs.

85.  This is not a speculative risk. The 2012 outbreak of fungal meningitis caused by
contaminated steroid injections from a compounding pharmacy in New England drew national
attention to the regulatory vacuum within which compounding pharmacies operate, and the
substandard and harmful products that these pharmacies can market to the public. Two senior
executives of the New England pharmacy have since been indicted on charges of racketeering and
murder. The compounded drugs responsible for the meningitis outbreak had been “tested” and
found potent by a laboratory purporting to be “independent.”

86.  Further, Oklahoma executed Michael }.ee Wilson with compounded pentobarbital
on January 9, 2014, After Mr, Wilson spoke his final words, and after the executioner administered

the first drug, Mr. Wilson spoke again and stated: I feel my whole body burning,”
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87.  The buming sensation relayed by Mr, Wilson during his execution is consistent
with an excruciatingly painful reaction to the injection of contaminated pentobarbital.

D. MIsSSISSIPFI'S DECISION To Usté COMPOUNDED DRUGS IN LETHAL INJECTION
EXECUTIONS

8%,  Because MDOC can no longer obtain the FDA-approved form of pentobarbital, the
Defendants, jointly and/or severally, have obtained pentobarbital sodium API for use in lethal
injections from a compounding pharmacy in Grenada, Mississippi that otherwise markets its
expertise in herbal supplements.

80.  On or around May 20, 2012, MDOC purchased $3,150 worth of pentobarbital
sodium from H&EW Compounding Pharmacy d/b/a Brister Brothers (“Brister Brothers”), a
compounding pharmacy in Grenada, MS. According to a receiving report disclosed by MDOC,
this supply was received by the Department on June 13, 2012.° Brister Brothers purchased the
pentobarbital sodium AP from Professional Compounding Centers of America, Inc. (“PCCA™),
in Houston, Texas.

90.  Upon information and belief, Defendants did not purchase Nembutal or another
sterile, injectable pentobarbital from Brister Brothers on or around May, 20, 2012 or at any time
thereafier.

91.  Specifically Defendants purchased 70 grams of raw materals or active

pharmaceutical ingredients (“AP1") from Brister Brothers.

§ MDOC also purchased vecuronium bromide and potassium chloride from the Brister Brothers pharmacy but this
supply expired in 2014 and has since been destroyed, MDOC has subsequently purchased new supplies of veeuronium
bromide and potassium chloride (reported to expire in fall 2015). MDOC refuses to disclose the provider of its current
supply of vecuronivm bromide and patessium chloride. This failure to disclose the identity of lethal injection drug
suppliers is the subject of ongoing litigation between the MacArthur Justice Center and MDOC under the Mississippi
Public Records Act. A chencery court has ordered the disclosure of the identity of the drug supplier but MDOC has
appealed this ruling to the Mississippi Supreme Court.
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92.  Upon information and belief, these 70 grams were packaged as 14 vials containing -
5 grams each,

93.  Defendants have not purchased any additional pentobarbital sodium API since May
20, 2012. Of the 14 vials purchased on this date, WOC only has nine (9) vials remaining in its
custody.

94, The 70 grams of pentobarbital sodium APl which Defendants purchased from
Brister Brothers were not compounded prior to the shipment from Brister Brothers to the grounds
of the Mississippi State Penitentiary at Parchman. Thus, the pentobarbital will have to be
compounded before its use in any execution in Mississippi.

95.  According to fhe records of the Mississippi State Board of Pharmacy, there is no
registered or licensed pharmacy at the Medical/Dental Facility at Parchman (Mississippi State
Department of Health License No. 11-317), Drugs administered to prisoners are kept in the Drug
Room at the Medicab’DentaI Facility at Parchman.

96.  According to the MDOC’s Chemical Supply Inventory, drugs used for lethal
injection ére not kept in the Drug Room, but at Unit 17, the bnilding' where death-sentenced
prisoners were once incarcerated, and which is now used exclusively to house a condemmed
prisoner the days before his scheduled execution and to house the death chamber where he will be
executed. The nine (9) vials of pentobarbital sodium API in MDOC’s possession s set to expire
on May 20, 2015.

97.  Upon information and belief, MDOC has never used this supply of pentobarbital
sodium API in an execution.

98,  Upon information and belief, Defendants have not yet compounded the raw

pentobarbital. There is no public record of MDOC sending the raw pentobarbital to a compounding
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pharmacy, Additionally, an affidavit executed by Special Assistant Attorney General Jim Notris
on March 10, 2014 describes the pentobarbital sodium as being in a “powder” form.

96.  Upon information and belief, the Defendants intend 10 compound the pentobarbital
on the grounds of the Mississippl State Penitentiary at Parchman, .or inn the alternative, the
Defendants intend to send the raw pentobarbital to a yet undisclosed location to prepare the drug
for an execution.

100. I Mississippl proceeds with their exceutions, Plaintiffs will be among the first
prisoners in Mississippi to be executed with compound pentobarbital.

E. CONSTITUTIONAL, PHARMACEUTICAL, AND MEDICAL RISKS PRESENTED BY
DEFENDANTS’ USE OF COMPOUNDED PENTOBARBITAL

101.  Because Mississippi will use a three-drug formula in its executions, the humaneness
and the constitutionality of the procedure depends entirely on the first drug working as intended
and deeply anesthetizing the prisoner.

102.  When compounded pentobarbital is used as the first drug in the three-drug formuia,
risks are mtroduced to the execution procedure which serve no valid penological purpose.
Compounded drugs are not FDA-approved, so they carry no guarantees of the identity, purity, or
potency of the drug,

103, Compounding pharmacies such as Prister Brothers generally do not have the
facilities to test chemicals for identity, potency, purity, and contamination.

104. 1t is not possible for testing of API to eliminate the risks posed by impurities,
contarninants, particulate matter, and/or an improper pH balance. Testing only provides a very
provisional indication of an API’s suitability for compounding given the unknowns about the
chemical’s integrity, storage, and custody in the timeframe from testing to pharmacy compounding

and use.
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105.  Testing of non-sterile API by laboratories contracting with a distributor has proven
unreliable. Poorly regulated, if regulated at all, contract-testing laboratories are supposed' to test
compounided drugs for safety and effectiveness. Too often, however, these laboratories are
themselves substandard, and many are established to serve the financial interests of the pharmacies
for which they are doing the testing. Five laboratories that test copounded drugs have had
enforcement actions taken against them by the FDA.

106. Where the compounded pentobarbital is in any way sub-optimel, it poses a
substantial risk of serious harm to the condemned prisoner either by inflicting pain and suffering
itself or by failing to adequately anesthetize the prisoner, who then would experience conscious
paralysis and the pain of potassium chlonide, foilowed by cardiac arrest.

107. Moreover, each injection of compounded pentobarbital used in executiops in
Mississippi will be a new preduct, so the effectiveness of one dose does not demonstrate the
effectiveness of the next.

The Questionable Integrity of the Materigls in the Possession of the Defendants

108. The integrity of the MDOC’s supply of sodium pentobarbital API has not been
verified, and these ingredients could very well be counterfeit, contaminated, or substandard.

109. The Defendants have not revealed the source of the active pharmaceutical
ingredients that were used or will be used to make the compounded drug,

110. PCCA’s source for the pentobatbital sodium API is niot a matter of public record
and is unknown to Plaintiffs.

111. On information and belief, Defendants themselves do not know the source of the

pentobarbital sodium API sold by PCCA to Brister Brothers, and from Brister Brothers to MDOC.
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112.  PCCA expressly disclaimed any warranties in its sale of pentobarbital sodium API
to Brister Brothers.

The Questionable Process for the Compounding of Mississippi’s Execution Drugs

113, i‘he Defendants refusal to disclose critical facts surrounding the compounding
process is also problematic.

114. Inorder to properly and safely compound the raw ingredients for pentobarbital into
2 sterile injectable, the compounding must be doxe in a sterile compounding laboratory with very
specific and sophisticated physical requirements.

115. Under State law, a phapmacy or medical facili%y must be registered with the
Mississippi State Board of Pharmacy in order to manufacture pentobarbital or another controlled
substance. The pharmacy or facility cannot manufacture any controlled substance not authorized
by its registration. Miss. Code Ann. §41-29-123, 41-29-141(2). Manufacture, in this context,
inciudes compounding, Miss. Code Ann. §41-29-105(q).

116.  As stated above, the State Board of Pharmacy does not list the Medical/Dental
Facility at Parchman as a facility with a licensed pharmacy. The State Board of Pharmaey does not
list the Medical/Dental Facility at Parchman as a facility registered to compound controlled
substances,

117. There are a limited number of compounding laboratories in Mississippi, and
MDOC has not revealed to Plaictiffs whete or how they intend to compound the raw pentobarbital.

118. The compounding of sodium pentobarbital API or any other drug on the grounds
of the Mississippi State Penitentiary creates substantial risks that a drug so manufactm;ed may be
contaminated during compounding, and/or the compounding process may be flawed, resulting in

the production of a sub-potent and ineffective dmg.
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The Risk That the Pentobarbital Is Degraded or Expired

119. The expiration dates for FDA-approved drugs are based on rigorous testing in a
controlled and regulated erlwironment. The same testing is not performed on compounded drugs,
resulting in an unacceptable risk that the drug may be degraded and sub-potent by the time it is
used, and unable to perform ity designated anesthetic function.

120. According to the March 10, 2014 affidavit of MDOC attorney Jim Nomis and
records from PCCA, the batch of pentobarbital sodium API held by MDQC has an expiration date
of May 20, 2015 — 34 days fr'om the filing of this Complaint,

121.  Even a small level of contamination or small deviation in the preparation process
will, over time, lead to increasing deterioration of the quality of the batch. Because the MDOC's
batch of pentobarbital is at the brink of its expiration date, a small problem with the initial
preparation may well have progressed, over time, into a severe problem that will cause an anomaly
or botch. Any contamination, sub-potency, or super-potency in the original preparation may be
enhanced as the batch ages closer to its expiration date.

122, Other records provided by MDOC indicate that the vecuronium bromide possessed
by the Defendants will expire on October 1, 2015, é.nd the potassium chloride possessed by the
Defendants will expire on September 1, 2015.

The Risk of Counterfeit API

123, One of the purposes of FDA regulation is to ensure that the drugs and narcotics
used by Americans are true and genuine. The risk of counterfeit or “watered-down™ drugs is a
substantial part of the FDA’s justification for prohibiting Americans from purchasing narcotics

and drugs from foreign pharmacies or sources.
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124.  Because Defendants have not procured the drugs for lethal injections from an FDA-
approved source, there is a risk that the materials which Defendants claim to be pentobarbital,
vecuronium bromide, and potassium chloride are, In fact, nothing of the sort The materials in
Defendants’ possession may be “watered-down” ot wholly counterfeit.

Compounded Pentobarbital Is Not an Ultra Short-Acting Barbiturate

125. The Mississippi legislature has directed that the manner of execution for individuals
sentenced to death be “by continuous intravenous administration of a lethal quantity of an ulira
short-acting barbiturate or othet similar drug in combination with a chemical paralytic #gent until
death is pronounced by the county coroner where the execution takes place or by a licensed
physician according to accepted standards of medical practice.” Miss. Code Ann. § 99-19-51.

126. Unable to obtain Sodium Pentothal or Nembutal, MDOC has now purchased
pentobarbital sodium API to be compounded into an injectable solution to be used as the first drug
in the three-drug series.

127. Compounded pentobarbital is not an ultra short-acting barbiturate like Sodium
Pentothal. Rather peptobarbital is classified as a short- or intermediate-acting barbiturate.

128. This classification system refers to the rate of onset and length of duration for a
given class of barbiturates. Those barbiturates classified as ulfra short-acting have the fastest rate
of onset, producing their anesthetic effect more quickly than all other classes of barbiturates, By
confrast, short- or intermediate-acting barbiturates have a slower rate of onset than those
barbiturates classified as ultra short-acting, taking longer to preduce any anesthetic effect upon

injection.
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129.  As there is substantial risk that compounded pentobarbital may be sub-potent, the
onset rate of compounded pentobarbitzl would be even slower than that of FDA-approved
pentobarbital.

130.  An understanding of this classification system is of the utmost importance wher a
barbiturate is planned for use as the first drug in three-drug protocol for execution by lethal
injection. Where the first drug does not act swiftly and effectively to anesthetize the prisoner such
that he {s both uncomciﬁus and insensate before the executioner injects the second and third drugs,
there is a substantial risk of severe pain and suffering.

131. Itwas \#ith this understanding in mind that the Mississippi legislaturs specifically
directed the use of an ulira short-acting barbiturate for use in lethal injections. Furthermore any
chemical which does not mitror the ultra short-acting property of the drug class explicitly
prescribed for use by the statute cannot be considered an “other similar drug.”

132, The current MDOC execution protocol does not account for the difference between
an ultra short-acting barbiturate and other classes of barbiturates, The protocol simply substitutes
pentobarbital for Sodium Pentothal with no other changes to the procedure.

133. According to execution logs preduced by MIDOC, the infervals between the
administration of the anesthetic and paralytic drugs have not been lengthened as a result of
substituting pentobarbital for the ultra short-acting barbiturate required by the Mississippi statute.

Summary of Risks Presented by Defendants’ Conduct

134. For the reasons set forth above, there is a high tisk that either: {a) the Defendants

intend to use a degraded form of compounded pentobarbital for the execution of the Plaintiffs; (b)

the Defendants have obtained only the raw ingredients for pentobarbital and intend to compound
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thé pentobarbital at the Mississippi State Penitentiary; or (c) the Defendants have devised some
other unknown and heretofore untested method of making pentobarbital.

135. The administration of pure and potent pentobarbital is the crucial step in the
execution process to ensure that a condemued prisoner does not consciously experience the
agonizing pain of live suffocation and cardiac arrest.

136. Defendants’ decision to use a non-FDA-approved form of pentobarbital made with

“unknown and potentially contaminated or counterfeit ingredients is nothing short of human
experimentation and presents an unacceptable risk that Plaintiffs will experience unnecessary pain
and suffering if and when they are execnted.

137. Defendants’ decision to use a new and experimental lethal injection protocol
without adequate assurances that the pentobarbital is manufactured according to accepted
pharmaceutical practices and with pure and potent ingredients presents an unacceptable risk that
MDOC will attempt to execute Plaintiff with an expired, contaminated, degraded, or sub-potent
form 6fpentobarbita1, resulting in the infliction of crue] and unusual punishment.

Defendant’s Policy af Secrecy

138. On November 20, 2014 and February 20, 2015, counsel for Plaintiffs submitted
public records requests to MDOC 'pursuant to Miss. Code Anmn. § 25-65-1 et seq., wherein counsel
requested documents and correspondence pertaining to MDOC's lethal injection protocol, end

where and how MDOC procured its lethal injection drugs.®

¢ Counse] for Plaintiffs had submitted another request to MDOC on February 7, 2014, similarly requesting public
documents pertaining to MDOC's lethal injection protacol and lethal injection drugs. After receiving records redacted
for the identity of the supplier of MDOC"s lethal injection drugs, the MacArthur Justice Center filed suit against
MDOC for violations of the Mississippi Public Records Act (filed March 3, 2014). This lawsuit was ultimately mooted
when the MacArthur Justice Center was able to determine the identity of MIDOC's lethal injection drug supplier —the
Brister Brothers — through information make publicalty-avaifable by the MDOC on the state’s Transparency webgite
(a3 aperated by the Department of Finance and Administration pursuant to the Mississippi Accountability and
Transparency Aot of 2008).
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139. In response to the November 20 request, MDOC provided 10-pages of heavily-
redacted documents, stating that MDOC would not disclose any information that could identify
the supplier or manufacturer of their lethal injection drugs out of feaf that such disclosure of public
information would negatively affect MDOC’s supply of such drugs.

140, h MDOC’s failure to comply with the Mississippi Public Records Act and disclose
public records related to their supply of lethal injection drugs is currently the subject of litigation
between the MacArthur Justice Center and MDOC. The frial court has ruled in favor of the
MacArthur Justice Center, ordering MDOC to provide un-redacted records as to their purchase of
lethal injection drugs, awarding attorneys’ fees, costs, and expenses, and denying a stay of this
ruling pending appeal. MDQC has filed for appeal with the Mississippi Supreme Court.

141. Inresponse to the February 20 request, MDOC has again provided redacted records,
claiming the ongoing litigation between the MacArthur Justice Center and MDOC as the basis for
the denial.

142,  Immportantly, in the records provided on April 14, 2015, in response to the Febﬁaw
20 request, MDOC has redacted even more information from records which have previously been
made available to the MacArthar Justice Center. Specifically, MDOC has redacted the month ffom
records as to the date of purchase of the pentobarbita] sodium APY, and has provided records of
the six (6) executions carried out by Mississippi in 2012 in response to an inquiry about the
disposition of five (5) vials of the pentobarbital sodium API that have left the possession of the
MDOC since June 2012,

143, By these calculated redactions of documents produced in resporse to z specific
request for information about the use, disposal, or transfer of MDOC’s pentobarbital sodium APT,

MDOC seeks to mislead the public to believe that the pentobarbital sodium APY which has left
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MDOC’s possession was used in the executions the state conducted in: 2012. This fs impossible
given the fact — known through records MDOC previously disclosed -~ that the API was not in
MDOC’s possession until after five (5} of the six (6) executions carried out in 2012 bad already
occurred.”

144. Counsel for Plaintiffs were previously able to identify the supplier of MDOC’s
lethal injection drugs through their own investigation, see footnote 6 supra, but MDOC has since
purchased new vecuronium bromide and potassium chl\oride (the second and third drugs in the
execution series), and the identity of the supplier of these drugs is unknown. MDOC maintains a
policy of secrecy with regard to where and from whom they purchase lethal injection drugs, and
how and where those drugs are prepared for use in executions.

145. States contirue to have diﬂ'iéulty purchasing pentobarbital in any form.
Consequently, Defendants may change their protocol or purchase different drugs or active
pharmaceutical ingredients from different manufacturers before the next scheduled gxecution.

146. No execution is currently scheduled in the State of Mississippi. MDOC has
repeatedly asserted in pleadings in the Chancery Court for the First Judicial District of Hinds
County, Mississippi and in the Mississippi Supreme Court that Plaintiffs’ counsel in this case has
no immediate need for unredacted records related to its supply of pentobarbital sodium API
because there are no current execution dates and the pentobarbital is set to expire on May 20, 2015,

147. Upon infornmation and belief, Defendants have not compounded the péntobarbital

sodium API into a sterile injectable form, and if Plaintiffs are scheduled for an execution before

7 The April 13, 2015 MDOC Public Records Act response was also inconsistent with the statement of counsel for the
MDOC ina March 2, 2015 hearing in the chancery court case brought by the Mac Arthur Justice Center against MDOC,
see footnote 5. Counsel asserted then that the unaccounted for pentobarbital sedium API had been destroyed because
it had passed its expiration date. All documents produced by MDOC, however, demonstrated that all of the sodium
pentobarbital API purchased from Brister Brothers had the same expiration date — May 20, 2015.
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the May 20, 2015 expiration date, their executions will be the first in which Defendants uée this
compounded pentobarbital. '

148, Defendants have failed to disclose any information as to thefr ability to or history
of successfully compounding the pentobarbital sodium API in their possession into a sterile
injectable form for use in executions, Defendants have also failed to disclose what information, if
any, they have researched, gathered, or relied upon to evaluate the efficacy or effect of this new
drug when used for an execution.

149. Defendants’ failure to disclose the manufacturer of the active pharmaceutical
ingredients deprives Plaintiffs of any means to assess the purity of the API from which the
injectable form of pentobarbital has or will be made; whether the API has been diluted with any
substances which counld impact the potency of the final product; whether the API is contaminated
with either particulate forcign matter or & microbial biohazard that could lead to a severe allergic
or neurotoxic reaction upon injestion and several other similar issues.

150. Defendants will not disclose to Plaintiffs where and when they plan to compound
the drug, or the ‘raining and qualifications of the individuals whe will participate in and supervise
the compounding process. Plaintiffs have no way to assess the qualifications of the compounding
pharmacy, whether the facility is actually equipped to make sterile injéctable drugs such as
pentobarbital, or whether the facilities are equipped to conduct any testing on the identity and/or
purity of the APL

151. Defendants’ policy of secrecy, and their failure to disciose to Plaintiffs the
manufacturer of the AP it purchased from Brister Brothers, and where, how, and when they intend
1o try to compound the AP into a sterile injectable form of pentobarbital violates Plaintiffs’ rights

to be free from cruel and unusual punishment, to due process, and to access to the courts.
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CLAIMS FOR RELIEF
Count I: Use of Compounded Pentobarbital in a Three-Drug Lethal Injection Protocol
Violates Plaintiffs’ Right to be Free from Cruel and Unusual Punishment under the Eighth
and Fourteenth Amendmenis to the United States Constitution and Article 3, Sections 14
and 28 of the Mississippi Constitution

152, Plaintiffs reallege and incorporate by reference the allegations contained in
paragraphs 21 to 151.

153. Defendants can no longer purchase Sodium Pentothal, as detailed supra. Sodium
Pentothal, also known as sodium thippental, is among the ultra short-acting barbiturates authorized
by the Mississippi lethal injection statute and necessary to ensure that a prisoner is properly
anastﬁetized prior to the administration of the second and third drugs in the state’s lethal injection
protocal.

154. Defendants also no longer possess an FDA-approved form of pentobarbital, whose
classification as a short- or internediate-acting barbiturate ren&ers its use in executions (even in
its FDA-approved form) a direct violation of the Mississippi statute.

155. MDOC’s decision to act contrary to the Mississippi statute for method of execution
violates Plaintiffs’ rights to be free from cruel and unusual punishment and to due process, as
guaranteed by the United States and Mississippi Constitutions, and as discussed in claim II infra.

156. Defendants plan fo use a compounded form of pentobarbital made from active
pharmaceutical ingredients of unknown origin that may be counterfeit, contaminated, or
ineffective.

157. In the alternative, Defendants intend to compound the drug by some other means

pursuant to an unknown process and protocol, and by individuals with unknown qualifications.
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158. The Eighth Amendment to the United States Constitution, applicable to the states
through the Fourieenth Amendment, and the corresponding provisions of the Mississippi
Constitution, protubit the infliction of unnecessary pain in the execution of a death sentence,

159. Because it is nearly impossible to determine with certainty whether a prisoner will
suffer serious and needless pain and suffering during an execution, the question of whether a
particular execution procedure will inflict such pain and suffering involves an inquiry as to whether
the prisoner is subject to a substantial or intolerable risk of serious harm.

160. Such a substantial or intolerable risk of serious harm mey occur when a state facks
a clear protocol for lethal injection, when experience with the procedure demonstrates that there
are foresesable problems, or when it is known that the drugs intended for use in lethal injections
will very likely resualt in the prisoner suffering intense pain that an alternative procedure would not
cause.

161. The Defendants’ decision to use a previously untried form of pentobarbital created
with unknown and unregulated ingredients through an vnknown and unregulated compounding
process creates a substantial and intolerable risk that the pentobarbital will be counterfeit,
contaminated, degraded, expired, or sub-potent, resulting in the infliction of cruel and unusual
punishment.

162. The Defendants” untried and untested drugs create a substantial risk that Plaintiffs
will suffer unnecessary and excruciating pain either by the injectioﬁ of the compounded
pentobarbital cauéing a painful reaction itself, or by the compounded pentobarbital failing to work,
resulting in a torturous death by life suffocation and cardiac arrest.

163.  Thus, Mississippi’s planned use of compounded pentobarbital as the first drug in a

three-drug series, which is completed with the intravenous adminisiration of a chemical paralytic
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agent and potassium chloride, creates a substantial risk of serious harm and severe pain to Plaintiffs
Richard Jordan and Ricky Chase. |

164. There is a feasible alternative which could substantially reduce the risk of severe
pain and serious harm presented by the continuous intravenous administration of compounded
pentobarbital in combination with a chemical paralytic agent and potassium chloride.

165. The use of an FDA-approved, ultra short-acting barbiturate in a single-drug
protocol is a feasible and available alternative which would significantly reduce the substantial
risk of severe pain presented by Mississippi’s current procedure. Other jurisdictions have already
moved towards the use of a single-drug anesthetic-only protacol.

166. Defendants’ refusal to adopt this alternative for the executions of Richard Jordan
and Ricky Chase, in the face of these documented advantages, without a legitimate penclogical
Justification for adhering to its cusrent method of execution, constitutes cruel and unusual
punishment prohibited by the Eighth Amendment,

167. To the extent that Defendants’ refusal to adopt the single-drug anesthetic-only
barbiturate technique is based on the requirements of Miss. Code Ann. §99-19-51, that part of the
statute which requires the use of a “chemical paralytic agent” in executions should be held
unconstitutioral as contrary to the Eighth Amendment.

168.  Forthe reasons set forth above, Defendants are deliberately indifferent to Plaintiffs’
constitutional rights.

16%.  This Court has the jurisdiction anc authority to enter a declaratory judgment, and 2
preliminary and permanent idjunction fo prevent the violations of the Eighth and Fourteenth

Amendments alleged in Count 1,
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Count 1I: Faiture to Use an Ultra Short-Acting Barbiturate or Other Similar Drug
as Directed by Mississippi Statute Violates Plaintiffs’ Right to be Free from Cruel and
Unusual Punishment and Right to Due Process under the Eighth and Fourteenth
Amendments to the United States Constitution and Article 3, Sections 14 and 28 of the
Mississippi Constitution

176. Plaintiffs reallege and incorporate by reference the allegations contained in
paragraphs 21 to 169,

171.  The Mississippi legislature has directed that the manner of execution for individuals
sentenced to death be “by continuous intravenous administration of a lethal quantity of an ultra
short-acting barbiturate or other similar drug in combination with a chepmical paralytic agent until
death, is pronounced by the county coroner where the execution takes place or by a licensed
physician according to accepted standards of medical practice.” Miss. Code Ann. § 99-19-51.

172. Plaintiffs Richard Jordan and Ricky Chase have a liberty interest created by the
requirement of an “ultra short-acting harbiturate or other similar drug” in Section 99-19-51. This
interest is protected from. arbitrary deprivation by the Due Precess Clause of the Fourteenth
Amendrment.

173.  Prior to 2011, Defendants used Sodium Pentothal (also kmown as sodium
thiopental) ag the first drug in a three-drug Jethal injection protocol. Sodium Pentothal is classified
as an ultra short-acting barbiturate. This classification is based on the drug's speed of onset and
duration of effect, Use of an ultra short-acting barbiturate in Mississippi’s execution protocol is
necessary to ensure that a prisoner is properly anesthetized prior to the administration of the second
and third drogs.

174. Defendants can no longer purchase Sodium Pentothal, es detailed supra. As aresuit,

MDOC has amended its protocol to allow for the use of pentobarbital as the first drug in the three-

drug series where Sodium Pentothal is unavailable,
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175. Pentobarbital — even in its FDA-approved form — is never classified as an ultra
short-acting barbiturate. Rather it is classified as a short- or intermediate-acting barbiturate. This
classification recognizes the slower speed of onset of pentobarbital when compared to an ultra
short-acting barbiturate.

176. While the Mississippi statute provides for use of an “ultra short-acting barbiturate
or other similar &mg,” pentobarbital is not sufficiently similar to an ultra short-acting barbiturate
as to be considered an “other similar drug” within the meaning of a statute. This is true even for
EDA-approved pentobarbital, let alone for compounded pentobarbital made from unknowr active
pharmaceutical ingredients, as MDOC intends to now use.

177. MDOC’s decision to use compounded pentobarbital as the first drug in its
upcoming executions is in clear violation of Miss. Code Ann. § 99-19-51. As such this decision
violates Plaintiffs’ right, guaranteed by the Eighth Aunend:neﬁt to the United States Constitution
and Article 3, Section 28 of the Mississippi Constitution, be free from cruel and unusual
punishment.

178. MDOC’s decision to use compounded pentobarbital as the first drug in its
upcoming executions further violates Plaintiffs’ right, guaranteed by the Fourteenth Amendment
to the United States Constitution and Article 3, Section 14 of the Mississippi Constitution, to not
be executed except in accordance with Section 99-19-51, Mississippi law provides no adequate
post-deprivation remedy for the harm that will be caused by Defendants’ denial of Plaintiffs’ right
10 be executed only with the use of an ultra short-acting barbiturate.

179. For the reasons set forth above, MDOC’s failure to use an ultra short-acting
barbiturate as required by Miss. Code Ann. §99-19-51 creates an unacceptable risk of severe pain

and serious harm in violation of the Eighth Amendment.
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180.  This Court has the jurisdiction and authority to enter a declaratory judgment, and a
preliminary and permanent injunction to prevent the violations of the Eighth and Fourteenth
Amendments alleged iz Count IL

Count 111; Mississippi’s Continued Use of a Three-Drug Pratocol in the Face of Evolving
Standards of Decency Which Require Abandonment of the Use of a Chemical Paralytic
Agent and Potassium Chloride, Violates Plaintiffs* Right to be Free from Cruel and
Unusual Punishment under the Eighth and Fourteenth Amendments to the United States

Constitution and Article 3, Sections 14 and 28 of the Mississippi Constitution

181. Plaintiffs re-allege and incorporate by reference the allegations contained in
paragraphs 21 to 180.

182. “The basic concept underlying the Eighth Amendment is nothing less than the
dignity of man . . . . The Amendment must draw its meaning from the evolving standards of
decency that mark the progress of a maturing society.” ddkdns v. Virginia, 536 U.S. 304, 311-312
(2002) (quoting Trop v. Dulles, 356 U.8. 86 (1958)). The United States Supreme Court has
repeatedly Jooked to legislation enacted by the states as the “clearest and most reliable objective
evidence of contemporary values,” id. at 312 (quoting Penry v. Lynaugh, 492 U.8. 302, 331
(1989)), relying on such legislative evidence of evolving trends to narrow the classes of those
individuals we seek to punish through the death penalty and to determine the suitability of those
methods and protocols by which we carry out such sentences.

183. Defendants can no longer purchase Sodium Pentothal, as detailed supra.
Defendants have not used Sodium Pentothal in an execution since 2010.

184. Defendants have amended their lethal injection protocol to provide for the use of
pentobarbital in the event that Sodium Pentothal is unavailable. [n executions conducted in 2011

and in 2012, MDOC used pentobarbital as the first drug in its three-drug lethal injection protocol,

in place of Sodium Pentothal.
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185, Oninformation and belief, all eight (8) of these executions used the FDA-approved
form of pentobarbital, marked as Nembutal and purchased by MDOC in March 2011.

186. Defendants no longer possess an FDA-approved form of pentobarbital, Instead
Defendants have purchased pentobarbital sodium API to be compounded inte injectable
pentobarbital for use in upcoming lethal injections.

187. Mississippi’s decision to continue use of a three-drug lethal injection protocol,
particnlarly one employing pentobarbital, runs contrary to the trend towards single-drug,
anésthetic-on.ly protocols employed successfully by other states in recent years.

188. All other states which have conducted executions in 2014 and 2015 have
completely abandoned the use of pentobarbital (compounded or otherwise) in a multi-drug lethal
injection protocol. No state has used pentobarbital in a three-drug protocol this year (with 13
executions having been conducted by five states to date). Only Oklahoma used pentobarbital in 2
_ three-drug protocol in 2014, accounting for just two (2) of the 35 executions conducted by seven
(7) states last year.

185. Furthermore Oklzhoma itself has since moved away from the use of pentobarbital
in its three-drug series, for while the state conducted two executions with pentobarbital in January
2014, Oklahoma conducted its third execution in 2014 using an alternate drug as the first drug in

its three-drug series.®

8 Oklahoma executed Clayion Lockett on April 29, 2014 using a three-drug series of midazolam hydrachioride,
followed by a paralytic agent and potassium chloride. This botched execution further documented the siibstantial risk
of serious harm pesed by the use of a thres-drug protocol. The lethal injection protocol implemented by Oklahoma in
September of 2014 provides for four (4) different lethal injection procedures, but does not include a three-drug sexes
featuring pentobarbital as one of these procedures.
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lethal injection protocols, particuiarly those involving pentobarbital. The execution methods,
protocols, and drugs (as contained in the chart) track the lethal injection statates propagated by

state legislatures, as well as the lethal injection protocols propagated and implemented by state

departments of corrections.

190. The chart below summarizes this evolving trend away from the uss of three-drug

1-drug

3-drug 3.drug 1-drug I-drug 2.drug Other Toul
sodinm sadium pentobarbital | pentobathit | midazolam | midazolam
thiopental thioperual zl
2010 34 9 1 [+ 0 [§] 2 46
TX, LA, OK, OH, W& | OK YA UT
FL, MS§, VA,
AL, GA, AZ.
2011 7 1 3 4 & [i [} 43
AL, GA, MO, OH OK.TX, 5C, OH
TX, AZ MS, AL, AZ,
GA, DE, VA,
FL, 1D
2012 0 a 21 2 [1] 0 [1] 43
OK, TX, Ms, | AZ,OH,
FL, DE ID, TX, 8D
2013 0 0 12 24 2 0 t 39
OK, FL, AL TX. GA, FL VA
OH, AZ,
MO
2014 0 [} 2 22 9 2 35
oK TX, MO, FL, OK OH, AZ
GA
20158 [} [ 0 11 2 0 Q 13
{to date)
A, TX, FL, OK
MO

evolving standards of decency which inform the Eighth Amendment. From 2010 to 2012, of the
132 executions conducted nationwide, over 70 percent (94 executions) were conducted using a

three-drug protocol. Yet since 2013, just three states have conducted executions using a thres-drug

The trend towards abandonment of the three-drug protocol is evidence of the

protacol, a total of 27 executions (31 percent) of the 87 corducted nationwide. Only 14 of these

87 executions used pentobarbital in a three-drug series (16 percent of executions nationwids).
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192.  Put another way, forty-seven of the fifty states punish murder without undertaking
the risk of conscious, torturous pain and sufocation which is raised by the use of a chemical
. paralytic agent and potassium chloride in the three-drug protocol.

193. It follows that use of the three-drug protocol by Mississippi constitutes cruel and
unusual punishment in violation of the Eighth Amendment.

194, Defendants continued use of a pentobarbital-based three-drug Jethal injection
protocol, when other states have abandoned this method in favor of a single-drug, anesthetic-only
protacol, violates Plaintiffs’ right to be free from cruel and unusual punishment as guararteed by
the United States and Mississippi Constitutions.

195.  This Court has the jurisdiction and authority to enter a declaratory judgment, and a
preliminary and penmanent injunction to prevent the violations of the Eighth and Fourteenth
Amendments alleged in Count M1

Count IV: Violation of Plaintiffs’ Right to Notice of the Defendants’ Method of Execution
under the Fourteenth Amendment to the United States Constitution and Article 3,
Section 14 of the Mississippi Constitution

196, Plaintiffs reallege and incorporate by reference the allegations contained in
paragraphs 21 to 195.

197. Defendants can no longer purchase Sodium Pentothal, as detailed supra. Sodium
Pentothal, also known as sodium thiopental, is an ultra short-acting barbifurate, required by
Mississippi statute and necessary to ensure that a prisoner is properly anesthetized prior to the
administration of the second and third drugs in the state’s lethal injection protocol.

198. Defendants also no longer possess an FDA-approved form of pentobarbital, whose

classification as a short- or intermediate-acting barbiturate renders its use in executions (even in

its FDA-approved form) a direct violation of Mississippi statute. MDOC’s decision to act contrary
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to the Mississippi statute for method of execution violates Plaintiffs’ rights to be free from cruel
and unusual punishment and to due process, as guaranteed by the United States and Mississippi
Constitutions, and as discussed i claims supra.

199. Defendants have obtained active pharmaceutical ingredients from a compounding
pharmacy to try to manufacture a sterile injectable form of pentobarbital.

200. Defendants have not disclosed to Plaintiffs where they have compounded, or where
they intend to compound the raw ingredients to try to make a sterile injectable form of
pentobarbital,

201. Defendants have not disclosed to Plaintiffs the training or qualifications of the
individuals responsible for trying to compound the raw ingredients to make a sferile injecteble
form of pentobarbital.

202. Upon information and belief, Defendants intend fo execute Plaintiffs with drugs or
ingredients that have never been used before in an execution in Mississippi.

203, Under the due process clauses of the United States and Mississippi Constitutions,
Plaintiffs are entitled to notice of the Defendants’ intended method of execution, including
information about the drugs Defendants have obtained and the steps by which these API will be
compounded into a sterile injection to be used in executions.

204, Defendants’ failure to disclose the manufaciurer of the active pharmaceutical
ingredients it purchased to make pentobarbital, and Defendants’® failure to disclose how, where,
and when they intend to try to compound the raw ingredients into 2 sterile injectable form of
peniobarbital violates Plaintiffs’ right to due process under the United States and Mississippi

Constitutions.
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205.  For the reasons set forth above, Defendants are deliberately indifferent to Plaintiffs’
constitutional rights.

206. This Court has the jurisdiction and euthority to enter 2 declaratory judgment, and a
preliminary and permanent injunction to prevent the violations of the Eighth and Fourteenth
Amendments alleged in Count IV,

Count V: Violation of Plaintiffs' Right of Access to the Courts under the First and
Fourteenth Amendment to the United States Constitution and Article 3, Section 14 and 24
of the Mississippi Constitution

207, Plaintiffs reallege and incorporate by reference the allegations contained in
paragraphs 21 10 206,

208. Defendants can no longer purchase Sodium Pentothal, as detailed supra. Sodium
Pentothal, also known as sodjium thiopental, is an uitra short-acting barbiturase, required by
Mississippi statute and necessary to ensurc that a prisoner is properly anesthetized prior to the
administration of the second and third drugs in the state’s lethal injection protocol.

209. Defendants also no longer possess an FDA-approved form of pentobarbital, whose
classification as a short- or intermediate-acting barbitur_ate renders its use in oxecutions (even in
its FDA-approved form) a direct violation of Mississippi statute, MDOC’s decision to act contrary
to the Mississippi statute for method of execution violates Plaintiffs’ rights to be free from cruel
and vnusual punishment and to due process, as guaranteed by the United States and Mississippi
Constitutions, and as discussed in claims supra,

210. Due to the unavailability of FDA-approved pentobarbital, Defendants have
changed their lethal injection protocol by substituting a compounded form of pentobarbital for the

FDA-approved drug Nembutal.
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~211.  Defendants have purchased the active pharmaceutical ingredients for pentobarbital,
and already have, or will in the future, devise a way to try to compound the active pharmaceutical |
ingredients 1o create a sterile injectable form of pentobarbital.

212, Defendants have asserted that the identity of the manufacturer and supplier of lethal
injection drugs is confidential for fear the disclosure of such information would forestall MDOC’s
ability to obtain lethal injection drugs in the future. MDOC will not tell Plaintiffs who
manufactured the active pharmaceutical ingredients, where the drugs bave been or will be
compounded, and the training and qualifications of the individuals who have or will compound
the drugs. This information is necessary in order for Plaintiffs to more fully determine the risks
associated with Defendants” lethal injection drugs.

| 213. Plaintiffs possess a right to file a legal challenge to enjoin their executions if
Defendants’ execution procedure presents a substantial risk of serious harm, in violation of the
Eighth and Fourtéenth Amendments 10 the United States Constitution.

214.  Plaintiffs also possess a right under the First and Fourteenth Amendments to the
United States Constitution and Article 3, Section 24 of the Mississippi Constitution to have a
reasonable opportuity to present legal claims implicating fundamental constitutional rights to the
coutts.

215. Defendants’ policy of secrecy prevents Plaintiffs from accessing all of the relevant
information they need to mount an Eighth Amendment challenge to Defendants’ lethal injection
protocol, and thus violates their right of access to the courts.

216. Forthe réasons set forth abm@, Defendants are deliberately indifferent to Plaintiffs’

constitutional rights.
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217.

This Court has the jurisdiction and authority to enter a declaratory judgment, and a

preliminary and permanent injunction to prevent the violations of the Eighth and Fourteenth

Amendments alleged in Count V.,

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs request that this Cowt:

L.

Grant a declaratory judgment that pentobarbital is not “an ultra-short acting
barbiturate or other similar drug” and is therefore not permitted for lethal injection
executions in Mississippi;

Grant preliminary and permanent injunctive relief to enjoin the Defendants, their
officers, agents, employees, and all persons acting in concert with them from
executing Plaintiffs with pentobarbital, which is not an ultra-short acting
barbiturate;

Grant a declaratory judgment that the words “in combination with a chemical
paralytic agent” in Miss. Code Ann. §99-19-51 violate the Eighth and Fourteenth
Amendment to the United States Constitution;

Grant preliminary and permanent injunctive relief fo enjoin the Defendants, their
officers, agents, employees, and all persons acting in concert with them from
executing Plaintiffs with compounded drugs;

Grant preliminary and permanent injunctive relief to enjoin the Defendants, their
officers, agents, employees, and all persons acting in concert with them from
executing Plaintiffs with a three-drug series which includes a chemical paralytic

agent and potassium chlorids;
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10.

Grant preliminary and permanent injunctive relief to enjoin the Defendants, their
officers, agents, employees, and all persons acting in concert with them from
executing Plaintiffs until such time as Defendants can demonstrate the integrity and
legality of any and all controfled substances they intend to use for Plaintifis’
executions;

Grant preliminary and permanent injunctive relief to enjoin the Defendants, their
officers, agents, employees, and all persons acting in concert with them from
executing Plaintiffs without providing full and complete information about the
drugs that Defendants intend to use in their execution, within sufficient time for
Plaintiffs to raise any statutory or constitutional cﬁallenges to the use of said drugs.
Grant preliminary and permanent injunctive relief to enjoin the Defendants, their
officers, agents, employess, and all persons acting in concert with them from
executing Plaintiffs until such time as Defendants can demonstrate that measures
are in place to allow for Plaintiffs’ execution in a manner that complies with the
Eighth and Fourteenth Amendments to the United States Constitution,

Award costs and attorney’s fees pursuant tp 42 U.S.C. §1988; and

Grant any such other relief that this Court determines to be just and proper in these

premises.
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Respectfully submitted,

fes W /Craig) MSB #7798

mily My Washington®

The Roderick & Solange MacArthur Justice Center

4400 South Carrollion Ave.

New Orleans, LA 70119

(504) 620-2259 (p)

(504) 208-3133 ()
jim.craig@macarthurjustice.org
emily.washington@rmacarthurjustice.org

Dateéd: Aprii 16, 2013

*Pro Hac Vice application pending
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aware, there are no other responsive documents,
whether -- whatever plaintiff might make of
that, notwithstanding, it‘s our understanding
that the 10 pages of documents which MboC
produced are the documents in its possession,
custody or control responsive to their most
recent reguest. One moment, Your Honor.

(PAUSE IN THE PROCEEDINGS)

MR. BARNES: Your Honor, I'd just Tike to
conﬁ1ude, at Teast this portion of the argument.
T certainly would be wiﬁ]ing to answar any
other -- any questions the court might have and
provide the court with any other argument after
Mr. Craig discusses the confidential financial
information exemption further; but again, this
is an issue of utmost importance to the state.
The pubTic has an interest in the enforcement of
the Taws and 1f the court gets to tha halancing
test ~- go head, Your Honar.

THE COURT: Well, I do understand that, you
know, you said it's really effectively
impossible to get the pentobarbital. 350, it's
impossible to execute someone here now --

MR. BARNES: At this time, the protocol
that Mississippi -- that has been approved uses
the three-drug protocol. If we change the
protocol, it will, of course, be challenged by
the plaintiffs, and sop -~

THE COURT: But has that happened in other
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states that seam ‘to have the same probhlem?

MR. BARNES: I'11 let Mr. Davis speak to
that.

MR. DAVIS: Let me make sure I understand
your guestion, Your Honor.

THE COURT: T mean, I understand that -- T
mean, you're saying it's really virtually

impossible to get the pentobarbital to execute

- the person, but does that mean you're not going

to execute or would you change the pretocel Tike
they have 4n other states?

MR. DAVIS: well, you would -~ obviously if-
you couldn't get the one, you'd have to come up -
with another —-

THE COURT: I mean, so, the state --

MR. DAVIS: -~ but the other states have
been doing that, and that's what we've bean
seeing in the press Tately is the change to the
drug -~ and Your Honor may be fami{liar with
it ~- midazolam, and that's the one that ohio
utilized and that oklahoma, I believe,

THE COURT: I guess my duestion goes: You
could stil1 carry an your duty even if vou're
unable teo get the pentobarbital?

MR. DAVIS: Well, our statute says ultra
short—actind barbiturate or other similar drug.
We are already limited. We've already -- if we
lose pentobarbital, that's two down from that.

THE COURT: So, you'd have to change the

rs
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pretocol for executions.

MR. BARNES: AbsoTutely, Your Honor.

THE COURT: But vou would change the
protocol? Is that --

"MR. DAVIS: Provided wa could find a
suitable drug, Your Honor. counsel would state
for the court that based on my years of doing
this and what I¥'m seeing with the use of
midazolam and counsel for the state is not .
interested in using that right now and that's
not ah opticn for this counsel at this boint
which means that you've got to find something
eise and there's a whole process that would be
involved in trying to find an alternative
anesthetic. And I don't know -- I'm not a
doctor, so I don't know what the classes what
the -- how many are Jeft, but there aren’t very
many that are in that ultra short-acting
category that we can utilize.

THE COURT: okay.

MR. BARNES: And, Your Honor, just one
moment. T was going to say that -~ and it's
also -~ you knew, I've had to educdate myself
somewhat about this and Mr, Davis, you know, has
educated me a great deal, but obviousTy he
hasn't taught me everything. It’s my
understanding that when veterinarians put
animals o sleep, they use pentobarbital and

almost exclusiveTly. They use a single massive
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STATE OF MISSTSSIPPL

COUNTY OF HINDS

I, ¢olleen 0. White, 0ffMcial Court Reporter far
the rifth chapcery Court pDistrict of the State of
Mississippi, do hereby certify that to the best of my
ski11 and ability I have reported the proceadings had
and done in the trial of THE RODERICK & SCLANGE
MACARTHUR JUSTICE CENTER VS. MISSISSIPPI DEPARTMENT OF
CORRECTIONS, being No. G2014-1885 on the Docket of the
Chancery court of ‘the First Judicial pistrict of Hinds
county, Mississippi, and that the above and foregoing

sixty-eight (6B) pages contain a Full, true, and correct

transcript of my stenographic notes and tape ‘taken in
said procesdings.

] This is to further certify that I have this date
filed tha original and ona copy of said transcript,
along with one CD-ROM elgctronic disk of said transcript
in PDF 1an%uage, for inclusicn in the record on appeal,
with the clerk of the Chancery Court of the First -
1udicial pistrict of Hings County, Mississippi, and have
notified the attorneys of record, the Chancery clerk and
the supreme Court Clerk of my actions herein,

1 do further certify that my certificate annexed
hereto appiies only te the original and certifiad
transcript and electronic disk, The undersigned assumes
no responsibility for the accuracy of any reproducad
copies not macde under my control or direction.

This, the 22nd day of May, 2015,

Crton B DLt

TRANSCRIPT FEE: COLLEEN 0. WHITE, RMR, CSR
$1865.60 PAID CSR NUMBER 1310
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION

RICHARD JORDAN AND RICKY CHASE PLAINTIFFS
THOMAS EDWIN LODEN, JR. PUTATIVE INTERVENOR
VS.

CIVIL ACTION NO. 3:15¢cv295-HTW-LRA

COMMISSIONER MARSHALL L. FISHER,

Commissioner, Mississippi Department

of Corrections, in his Official Capacity;

SUPERINTENDENT EARNEST LEE,

Superintendent, Mississippi State Penitentiary,

in his Official Capacity; THE MISSISSIPPI

STATE EXECUTIONER, in his Official Capacity;

AND UNKNOWNEXECUTIONERS, in their

Official Capacities DEFENDANTS

l. Background

This lawsuit involves a challenge to Mississippi's current iteration of its three-drug
lethal injection protocol. On April 16, 2015, plaintiffs Richard Jordan and Ricky Chase
filed this action for declaratory and injunctive relief under42 U S.C. § 1983 in this
federal forum for alleged violations and threatened violations of plaintiffs’ rights to due

process and to be free from cruel and unusual punishment under the First?, Eightha,

' Title 42 U.S.C. § 1983, in pertinent part, states:

“Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any
State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of
the United States or other person within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured
in an action at law, suit in equity, or other proper proceeding for redress....”

2.S. Const, amend. | states:
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and Fourteenth* Amendments to the United States Constitution and Article 3, Sections
145 24° and 287 of the Mississippi Constitution. Plaintiffa’ forty-two page complaint
objects to the use of compounded drugs, including but not limited to compounded
pentobarbitafs, in lethal injections conducted by MDOC.

Named as defendants are: Marshall Fisher, Commissioner of the Mississippi

Department of Corrections (“MDOC”); Earnest Lee, Superintendent of the Mississippi

State Penitentiary; the Mississippi State Executioner; and other Unknown Executioners.

Congress shall make na law respecting an establishment of
religion, or prohibiting the free exercise thereof, or abridging the
freedom of speech, or of the press; or the right of the people -
paaceably to assemble, and to petition the Government for a
redress of grievances.

Count V of plainfiffs’ complaint alleges that the defendants have violated plaintiffs’ First
Amendment right to have a reasonable opportunity to present legal claims implicating
constitutional rights to the courts,

% 1U.S. Const. amend. Vill states: “Excessive bail shall not be required, nor excessive fines
imposed, nor cruel and unusual punistrnents Infllcted.”
4 U.S. Const. amend. XIV, § 1 stafes:

All persons born or naturalized in the United States, and subject to

the jurisdiction thereof, are citizens of the United Stales and of the

State wherein they reside. No State shall make or enforce any law

which shall abridge the privileges or immunities of citizens of the

United States; nor shall any State deprive any person of life,

iberty, or property, without due process of law; nor deny to any

person within its jurisdiction the equal protection of the laws.

% Miss. Const., Art.3, § 14 states: "No person shall be deprived of life, liberty, or property except
by due process of law.”

® Miss. Const., Art. 3, § 24 states;” All courts shall be open; and every person for an injury dene
him in his lands, goods, person, or reputation, shall have remedy by due course of law, and right
and justice shall be administered without sale, denial, or delay.”

7 Miss. Const., Art. 3, § 28 states; “Cruel or unusual punishment shall not be inflicted, nor
excassive fines be imposed.”

Bltis agreed here that Mississippi has never before used compounded pentobarbital to execute
a death row inmate.
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Each of these defendanté is being sued in his official capacity. In this order, thé court
shall refer to them as “defendants” or as the “State”, since they proposg to conduct
executions on behalf of the State of Mississippi.

The State of Mississippi has asked the Mississippi Supreme Court to set an
execution date of August 27, 2015, for plaintiff Richard Jordan. As of foday, August 25,
2015, the Mississippi Supreme Court has not acted on the State’s request to execute
Jordan on August 27; 2015, Convicted of capital murder committed in the course of a
kidnapping, Jordan is to die by lsthal injection, a procedure approved by Miss. Code.
Ann. § 98-19-51%, Mississippi currently employs a three-drug approach in performing
this procedure. The condemnee first is provided an anesthetic drug, and then a second
drug, vecuronium bromide which is a chemical paralytic agent. The third drug
administered Is potassium chloride, a chemical that disrupts the electrical signals in the
heart, paralyzes the cardiac muscle, and Kiils the condemnee by cardiac arrest.

Pursuant to Federal Rule of Civil Procedure 65(b)'°, plaintifis have moved for a
preliminary injunction to enjoin the State defendants from performing the following acts
during the execution of plaintiffs: (1) administering any anesthetic that is not in the

statutorily-mandated class of “ultra short-acting barbiturates”; (2) administering any drug

® Miss. Code. Ann, § 99-19-51 states:
The manner of inflicting the punishment of death shall be by
continuous intravenous administration of & lethal quantity of an
ulfra short-acting barbiturate or other similar drug in combination
with a chemical paralytic agent until death is pronounced by the
county coroner where the exacution {akes place or by a licensed
physician according to accepted standards of medical practice.

19 Rule 65(b} of the Federal Rules of Civil Procedure states: "The court may Issue a iemporary
restraining order without written or oral notice to the adverse party or its attorney only if: . . . the
movant's attorney certifies in writing any efforts made to give notice and the reasons why it
should rot be required.”
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that is not manufactured under the regulation of the Food and Drug Administration
{("FDA"); (3) administering any drug that is produced by means of “non-traditional
pharmacy compounding” as that term is used by the FDA; (4) administering any drug
which has passed its expiration date; and (5) administering any chemical paralytic
agent and any drug for stopping the heari, including but not limited to potassium
chloride.

Plaintiffs urge this court to halt the execution of Jordan, and all future-planned
executions that would be plagued by the same cancerns here raised, Plairtiffs sub
judice are not raising questions about their guilt, or even the trial rulings and procedures
which led to their convictions. Plaintiffs instead focus thelr energies on the method of
exacution, whether this method is an unlawful deviation from § 99-19-51 of the
Mississippi Code, and whether this method will occasion pain and suffering the law
forbids.

Subsequent to the filing of the complaint, the defendants filed a motion to dismiss
the complaint, arguing that this court does not have subject matter jurisdiction over this
matter. On June 8, 2015, say the defendants, MDOC destroyed its entire supply of
pentobarbital, which had expired on May 20, 2015. Defendants claim that MDOC has
not been successful in its efforts to obtain a new supply of this drug. The defense
argues that the unavallability of pentobarbital, the drug directly assailed here by
plaintiffs, renders this case moot and unripe for adjudication. Because no live case or
controversy exists here, as required by Article Il of the United States Constitution’!, say

the defendants, this court must dismiss this action.

" United States Constitution Article [II, § 2, Clause 1, states:

4
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In support of their motion, deféndants submitted to the court Commissioner
Marshall Fisher's affidavit, wherein he avers, “I\ﬁDOC has made numerous attempts to
secure a new supply of pentobarbital from multiple sources. Defendants insist that all of
MDOC’s efforts to obtain a new supply of pentobarbital have been wholly unsuccessful.”
Doc. 25-1, Declaration of Commissioner Marshall Fisher at T 8. Commissioner Fisher
further states: “MDOC has been unable to obtain a nev;r supply of pentobarbital, in any
form whatsoever, for use in executions, and MDOC does not anticipate being able to
obtain a new supply of pentobarbital, in any form whatsoever.” /d. at ] 9.

On July 28, 2015, the day before the motion hearing hel_d on these matters,
defendants filed a notice informing the court that MDOC, on that same day, had
amended its lethal injection protocol to include an anesthetic drug other than sodium
thiopental or pentobarbital. This new protocol allows for the administration of 500
milligrams of midazolam as the first drug administered in the protocol.

Upon approving this new protocol, the State flled a motion with the Mississippi
Supreme Court to re-set the execution of plaintiff Richard Jordan. The State hbpes to

execute Jordan with midazolam on August 27, 2015,

The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution,
the Laws of the United States, and Treaties made, or which shall be made, under their
Authority;~to all Cases affecting Ambassadors, other public Ministers and Consuls;to all
Cases of admiralty and maritime Jurisdiction;—to Controversies to which the United States shall
be a Party;—-to Controversies between two or more States;--between a State and Citizens of
another State;—between Citizens of different States;—-between Citizens of the same State
claiming Lands under Grants of different States, and between a State, or the Citizens thereof,
and foreign States, Citizens or Subjects.
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Il. Discussion
Before addressing the arguments embedded in plaintiffs' motion for preliminary
injunction, the court, first, must evaluate its basis for exercising subject matter
jurisdiction over this action. The defense contends that jurisdiction does not exist here
due to the allegedly moot and unripe nature of the claims alleged herein,

The court, however, is satisfied that it has subject matter jurisdiction over this
litigation under Title 28 U.S.C. § 13312, which provides federal district courts with
subject matter jurisdiction over “all civil actions arising under the Constitution, laws, or
treaties of the United States.” The court finds that a live controversy exists here
because pentobarbital, which is still used by other states to execute inmates, continues
to be an option for use by the State of Mississippi. Furthermore, plaintiffs challenge the
use of midazolam in the three-drug protocol on similar bases as well. Defendants’ Rule
12(0)(1) motion to dismiss for lack of subject matter jurisdiction is, therefore, denied.

The court now addresses plaintiff's motion for temporary injunctive relief.

When considering a motion for injunctive relief, courts must study the pleadings
and apply the standard enunciated in Canal Auth. v. Gallaway, 489 F.2d 567 (5th Cir.
1974), and its progeny. As directed by these legion of cases, the court contemplates
the foliowing: whether the movants, plaintiffs Jordan and Chase, have shown a
substantial likelihood of prevailing on the merits; whether the movants will suffer
substantial and irreparable harm if their requested relief is not granted; whether a
preliminary injunction would injure the defendant, here the State defendants; and

whether an injunction would further the public interest.

2 Title 28 U.S.C. § 1331 states: “The district courts shall have original Jurisdiction of all civil
actions arising under the Constitution, laws, or treaties of the United States.”
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After reviewing the pleadings and the argurﬁents presented to the court by the
parties after the State's amendment fo the protocol, the court finds that plaintiffs have
satisfied their burden of persuasion here. First, the court finds that plaintiffs have shown
a substantial likelihood in prevailing, at least, on their claim that Mississippi's failure to
use a drug which qualifies as an “ultra short-acting barbiturate or other similar drug” as
required by Miss. Code Ann. §99-19-51 violates Mississippi statutory law and the Due
Process Clause of the Fourteenth Amendment of the U.S. Constitution.

Moreover, the court finds that plaintiffs are threatened with substantial and
irreparable harm here, espécialiy considering that the State seeks to execute plaintiff
Jordén on August 27, 2015. Third, the court agrees with plaintiffs that the threatened
harm to the plaintiffs outweighs the same to the defendants. Lastly, the court is not
persuaded that granting the preliminary injunction will disserve the interest of the public
of Mississippi.

Therefore, plaintiffs’ motion for temporary injunctive relief is granted. In granting
plaintiffs’ motion for temporary injunctive relief, this court is not forecasting any ultimate
ruling on the merits. Af this juncture, the court merely is persuaded to preserve the
status quo until a final ruling is reached in this case. This order, in its abbreviated form,
enjoins the State from using pentcbarbital, specifically in its compounded form, or
midazolam, from executing any death row inmate at this time. The court’s full reasoning
on this matter is forthcoming.

The court is unaware of any other method of execution that the State now

contemplates, but should the State contemplate any other method of execution, the
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State first must submit said prbcedure to this court before executing with any other drug,

or combination of drugs, any inmate.

S0 ORDERED this 25th day of August, 2015.

fe/ Henry T. Wingate
UNITED STATES DISTRICT COURT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION

RICHARD JORDAN and RICKY CHASE,
Plaintiffs,
THOMAS EDWIN LODEN, Jr.,

Intervenor,

Civil Action No.

MARSHALL L. FISHER, Commissioner,
Mississippi Department of Corrections, in

his Official Capacity; EARNEST LEE,
Superintendent, Mississippi State
Penitentiary, in his Official Capacity;

THE MISSISSIPPI STATE EXECUTIONER,
in his Official Capacity; and UNKNOWN
EXECUTIONERS, in their Official Capacities,

Defendants.

N R T T R I R

FIRST AMENDED COMPLAINT

NATURE OF ACTION

1. Plaintiffs' bring this action pursuant to 42 U.S.C. § 1983 for violations and
threatened violations of their rights to due process and to be free from cruel and unusual
punishment under the First, Eighth, and Fourteenth Amendments to the United States Constitution

and Article 3, Sections 14, 24, and 28 of the Mississippi Constitution.

'n this First Amended Complaint, the term “Plaintiffs” will be used to refer coliectwely to named Plaintiffs Richard
Jordan and Ricky Chase, as well as Intervenar Thomas Edwin Loden, I1. s s

i
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2. On July 28, 2015, Defendant;s gave notice to this Court of a change to the
Mississippi Department of Cotrections’ lethal injection protocol. The July 2015 protocol now
provides that — in the event of the unavailability of a sufficient quantity of sodium thiopental or
pentobarbital — the Department will substitute 500 milligrams of midazolam as the first drug in its
{hree-drug series. No other changes were made to the protocol. The amended protocel continues
to call for pentobarbital to be nsed s the first drug in the series when available.

3. Under the direction of the Defendants named herein, the Mississippi Department of
Corrections (“MDOC”) intends to executs Plaintiffs with compounded drugs that may be
counterfeit, expired, contaminated, and/or sub-potent, creating a substantial risk of serious harm
to the Plaintiffs. The decision of the Defendants to use compounded drugs, specificelly a
compoundsd anesthetic thgt has not been tested or approved by the United States Food and Drug
Administration (“FDA”) and the production of which was not under the supervision or regulation
of the FDA, substantially risks that Plaintiffs may be conscious throughout their executions and
will experience a torturous death by suffocation and cardiac arrest.

4. In the event compounded pentobarbital is unavailable to be used in Mississippi’s
lethal injection series, MDOC intends to execute Plaintiffs using midazolam as the first drug.
Midazolam is a benzodiazepine, an entirely different class of drugs than barbiturates such as
sodium thiopental or pentobarbital. Benzodiazepines are not pharmacologically equivalent to
barbiturates. There is a substantial risk that midazolam will nof render Plaintiffs sufficiently
anesthetized and insensate to pain prior to the administration of the second and third drugs in the
series, subjecting them to a torturous death by suffocation and cardiac arrest.

5. Further the Defendants intend to ;:xccute Plaintiffs using drugs which do not

comply with the directive of the Mississippi legislature that death sentences be carried out by the
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contimious intravenous administration of “an ultra short-acting barbiturate or otherlsimilar drug.”
Neither compounded pentobarbital nor midazolam are ultré short-acting barbiturates or other
similar drugs. Plaintiffs have a life and liberty interest in being punished only to the extent of the
statatory authority conferred upon MDOC by the Mississippi legislature. The decision of the
Defendants to execute Plaintiffs using a dmug that is neither an ultra short-acting barbiturate nor
other similar drug impermissibly violates the prescribed form and manner of punishment provided
for by the Mississippi legislature, and thereby violates Plaintiffs” due process guarantees.

6. The entirety of the lethal injection protocol promulgated by MDOC is not at issue
in this lawsuit. Rather, this civil action challenges the use of compounded drugs (including but not
limited to compounded pentobarbital) and midazolam in lethal injection executions conducted by
MDOC. Further this eivil action specifically challenges the use of a three-drug lethal injection
procedure. Lastly this civil action challenges MDOC’s intent to have the raw ingredients for
pentobarbital compounded into an injectable solution on the grounds of the Mississippi State
Penitentiary at Parchman, where there is no pharmacy suitable for compounding sterile drugs.

7. The June 22, 2015 declaration of Defendant Commissioner Marsball Fisher asserts
that the Department has destroyed all pentobarbital sodium in its possession, and that the
Department has been unable to obtain 2 new supply of pentobarbital in any form. However, the
Department’s current protocol still provides for the use of pentobarbital in the event of the
unavailability of sodium thiopental. Midazolam is only to be substituted as the first drug in the
event of the unavailability of pentobarbital.

8. Other state departments of corrections have obtained and used compounded

pentobarbital in 18 executions this year to date. In just the last week of September 2015, the Texas
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Départment of Criminal Justice provided three (3) vials of componnded pentobarbitzl to its
countsrpart in Virgmia to be used in a scheduled execution.

9. Furthermore, while Commissioner Fisher declares that all pentobarbital in the
custody of the Department has been destroyed, counse! for Plaintiffs have sought records as to the
disposition of five (5) vials (of the 14 total vials) of pentobarbital sodium purchased by the
Department in 2012. Defendants have failed to account for the whereabouts of these vials.

10.  For the reasons set forth in 4 7 through 9, the allegations and causes of action pled
herein with reference to compounded pentobarbital are not moot.

- 11. MDOC first ordered compounded drugs for purposes of lethal injection executions
on May 20, 2012. That purchase instituted a policy, practice, or custom of using compounded
drugs in MDOC executions.

12. MDOC first provided for the use of midazolam in lethal injections (in the event of
the unavailability of pentobarbital) when it filed notice with this Court of an amendment to its
protocol on July 28, 2015. That notice of amended protocol instituted a policy, practice, or custom
of using midazolam in MDOC executions.

13.  Plaintiffs seek permanent injunctive relief to prevent the Defendants from inflicting
crugl and wnusual punishment upon them during their executions, and from otherwise violating
Plaintiffs® federal and state constitutional rights.

14,  Plaintiffs also seek a preliminary injunction against the use of midazolam and
compounded pentobarbital in their executions. This Court issued preliminary injunctive relief on
August 26, 2015, preserving the status quo pending final adjudication of this civil action.

Defendants have sought expedited appeal of this Court’s ruling.
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J UliISDICTION AND VENUE

15.  Plaintiffs’ claims arise under the Constitution and laws of the United States, as wel!
as under the Constitution of the State of Mississippi. This Court has original federal question
jurisdiction over those olaims arising under the Constitution and laws of the United States pursuant
t0 28 U.S.C. §§ 1331, 1343,

16.  This Court has the authority to grant declaratory and injunctive relief under 28
U.8.C. § 2201-2202 and FED,R.CIv.P. 57 and 65. The federal rights asserted by Plaintiffs are
enforceable under 42 1J.8.C. § 1983,

17.  Venue is proper in the Southern District of Mississilz;pi under 28 U.S.C. §§
1391(b)(1) and 1391(c)(2). With respeet to Section 1391(b}(1), Defendant Marshall Fisher,
Commissioner, Mississippi Department of Corrections, in His Official Capacity, is located n
Jackson, Hinds County, Mississippi. With respect to Section 1391(c)(2), all Defendants in this
action shall be served with process by service on the Attorney General of Mississippi in Jackson,
Hinds County, Mississippi, pursuant to Miss.R.CIv.P. 4(D)(5), incorporated through FED.R.Civ.P.
4(e)1). |

PARTIES

18.  Plaintiff Richard Jordan is a United States citizen, currently incarcerated under a
sentence of death at the Mississippi State Penitentiary in Parchman, MS, Richard Jordan filed for
relief under the MDOC Administrative Remedy Program on October 15, 2014. The request for
relief gave MDOC notice and an opportunity to resolve the issues set forth in this Complaint.
MDOC rejected the request for relief on October 23, 2014,

19.  Plaintiff Ricky Chase is a United States citizen, currently incarcerated under a

sentence of death at the Mississippi State Penitentiary in Parchman, MS. Ricky Chase filed “or
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relief under the‘MDOC Administrative Remedy Program on October 26, 2014 (received October
29, 2014). The request for relief gave MDOC notice and an opporfunity to r_esolve the igsues set
forth in this Cormplaint. MDOC rejected the request for relief on October 30, 2014.

20.  Intervenor ’Ihoma_ts Edwin Loden, Jr. is a United States citizen, currently
incarcerated under a sentence of death at the Mississippi State Penitentiary in Parchman, MS.
Thomas Loden filed for relief under the MDOC Administrative Remedy Program on December
15, 2014. The request for relief gave MDOC notice and an opportunity to resolve the issues set
forth in this Complaint, MDOC rejected the request for relief on January 1, 2015,

21. Defendm}t Marshall L. Fisher is the Commissioner of the Mississippi Department
of Corrsctions.

22, The MDOC is the state agency charged with the incarceration, care, custocy, and
treatment of all state prisoners, including prisoners sentenced to death. Miss. Code Ann. §§ 47-5-
10(a); 47-5-23,

23. Commissioner Fisher is the chief executive, administrative, and fiscal officer of
MDOC, establishes the general policy of MDOC, and oversees the administration of all affzirs
within MDOC. Miss. Code Ann. §§ 47-5-20(a); 47-5-23; 47—5~24(1).

24.  As the Commissioner of the MDOC, Mr. Fisher must perform “[a}ll duties and
necessary acts pertaining to the execution of a convict . . . except where such duties and actions
are vested in the state executioner,” Miss. Code Ann. § 99-19-13, See also Miss. Code Ann. § 99-
19-35,

.25, Commissioner Fisher is responsible for ensuring that all prisoners committed to the

custody of MDOC are treated in accordance with the United Statss and Mississipp1 Constitutions.
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26. At all relevant times, Comrnissioner Fisher has beern acting under the color of law
and as the agent and official representative of MDOC, pursuant to MDOC's official pelicies and
procedures. Commissioner Fisher is sued in his official capacity only.

27.  Defendant Eamest Lee is the Superintendent of the Mississippi State Penitentiary
in Parchman, MS, the prison that houses all male death row inmates, and the prison where zll
executions take place in the State of Mississippi. Miss, Code Anmn. § 99-19-55(1).

28.  Superintendent Lee is responsible for implementing MDOC’s policies and
procedures governing executions, managing the preparations for an execution, and for turning over
the execution site to the State Executioner to perform the execution.

29.  Superintendent Lee is also responsible for protecting the constitutional rights of all
persons incarcerated at the Mississippi State Penitentiary in Parchman, and/or transported to
Parchman for an execution.

30.  Atall relevant times, Superintendent Lee has been acting under color of law and as
the agent and official representative of the Mississippi State Penitentiary and MDOC. He is sued
in his official capacity only.

31.  The State Executioner of the State of Mississippi is appointed by the Governor and
shall supervise and inflict the punishment of death pursuant to Miss. Code Ann. § 99-19-53. The
name of the State Executioner is withheld from the public by the State of Mississippi.

32. The npames of Defendants Unknown Executioners are umknown to
Plaintiffs, but they include the State 'Executioner, his or her designee, and members of the State
Execution Team. On information and belief, the Unknown Executioners will participate in the

process of the execution by virtue of their roles in designing, implementing, carrying out, and/or
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supervising the lethal inj ection process, including the procurement and storage of lethal injection
drugs and materials. Miss. Code Ann, § 99-19-53, 99-19-55(2).

33. At all relevant times, Defendants State Executioﬁer and Unknown Exccutioners
have been acting under the color of law. There are sued in their official capacities only.

RELEVANT PROCEDURAL BACKGROUND

34.  Plaintiffs filed their original complaint on April 16, 2015 (Doc. 1). Defendants filed
their answer on May 28, 2015 (Doc. 19). ’ ‘

35.  Plaintiffs moved for preliminary injunction on June A3, 2015 (Doc. 21). Defendants
moved to dismiss on June-22, 2015 (Doc. 22), arguing that Plaintiffs claims were simultaneously
moot and unripe as the Department had recently destroyed its supply of pentobarbital sodium
active pharmaceutical ingredients (*APT”), and the Department had been unsuccessful at obtaining
any new supply of pentobarbital.

36.  Argument on these motions was scheduled for July 29, 2015 at 9:30 a.m.

37. On July 28, 20135, at 6:38 p.m., Defendants filed notice of an amended execution
protocol (Doc. 38). The amended protocol (Doc. 38-2) provides for the use of midazolam as the
first drug in the three-drug series in “the event lof the unavailability of a sufficient quantity of
Pentobarbital.” |

38.  Following continued argument on July 31, 2015, this Coﬁrt denied Defendants’
motion to dismiss, and granted Plaintiffs’ motion for preliminary injunction (Doc. 42).

FACTUAL ALLEGATIONS
A, MISSISS;PPI’S THREE-DRUG LETHAL INJECTION PROTOCOL
39.  In Mississippi, the manner of execution for individuals sentenced to death is “by

continuous infravenous administration of a lethal quartity of an ulira short-acting barbiturate or
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other similar drug in combination with a chermical paralytic agent until death is pronounced by the
county coroner where the execution takes place or by a licensed physician according to accepted
standards of medieal practice.” Miss. Code Ann. § 99-19-51. |

40.  MDOC’s lethal injection pratocol calls for the serial administration of three drugs
to put a prisoner to death.

41.  The first drug, pentobarbital,” a short-acting or intermediate-acting barbiturate, is
intended to sufficiently anesthetize the prisoner so that he is both unconscious and msensate when
the executioner injects the second and third drugs, vecuronium bromide® and potassium chloride,
respectively.*

42, In the event of the unavailability of pentobarbitel, the July 2015 protocol now calls |
for the use of midazolam, a drug in the benzodiazepine class such as Valium, Kanax, or Klonopin,
as the first drug.

43.  Pentobarbital is not “an ulira short-acting barbiturate or other similar drug” as
required by Mississippi law.

44,  Midazolam is not “an ultra short-acting barbiturate or other similar drug” as

required by Mississippi law.

IMDOC’s cuttent protocel, promulgated July 28, 2015, calls for the use of Sodium Pentothal as the first drug in the
serfes, hut provides for the use of pentabarbital “Iiln the event of an unavailsbility of a sufficient quantity of sodium
pentothal from available sources.” As discussad frfra, Sodium Pentothal is no longer available to MDOC, Sodiurn
Pentothal is the trademerked name for sodium thigpental. The MDOC's exceution protocols have never expressly
authorized or referenced the use of compeunded drugs in executions. “In the event of the unavailability of a sufficient
quantity of Pentobarbital from available sources,” the recently amended protocol now pravides for the use of
midazolam as the first drug in the series.

3 The July 2015 protocol calls for the use of pavulon as the second drug in the series, but provides for the use of
vecuronium btomide “[i]n the svent of unavailability of a sufficient quantity of pavulon from available soutces.”

¢ MDOC purchased its current supply of vecuronium bromide in July 2014, The supply of vecuronfum bromide will
expire on October 1, 2015, MDOC purchased a supply of potassium chloride in October 2014. That supply of
potassium chloride expired on September 1, 2015, MDOC has not indicated whether this expired supply has been
destroyed and whether it has purchased any new supplies of vecuranium bromide or potassivm chloride,

9
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45.  The second drmug, vecuroniufn bromide, 1s 2 neuromuscular blocking agent that
paralyzes all of the prisoner’s voluntary muscles, including the muscies used for respiration, but
does not suppress sensation, consciousness, cognition, or the ability to feel pain and suffocation.
It is used by MDOC to be the “chemical paralytic agent.”

46.  There is no legitimate penological justification for the use of a nenromuscular
blocking agent or other chemical paralytic agent in an execution by Jethal injection.

47,  Neuromuscular blocking agents are not necessary t¢ produce death, and do not
diminish the prisoner’s awareness or ability to feel pain.

48.  One hundred (100} executions have been accomplished in other jurisdictions in the
United States without the use of a neuromuscular blocking agent or other chemical paralytic agent.
In each of these executions, the prisoner died.

49,  The only purpose of the neuromuscular blocking agent in Mississippi’s lethal
injection protocol is to mask the gasping and physical convulsions produced by injection of the
final drug, potassium chloride.

50.  Theneuromuscular blocking agent 1s thus used to make the execution appear serene
and peaceful where the State may have in fact failed to sufficiently anesthetize the prisoner against
pain and suffering.

51.  The third and final drug in Mississippi’s lethal injection protocol is potassium
chloride — a chemical that disrupts the electrical signals in the heart, paralyzes the cardiac muscle,
and kills the prisoner by cardizc arrest. |

52. Provided that a lethal dose of a barbiturate is administered, thete is no legitimate

penologicel justification for the use of potassium chloride in an execution by lethal injection.

10
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53.  One lumdred {100) executions have been accomplished in other juﬁsdictions inthe
United States without the ﬁse of potassinm chloride. [n gach of these executions, the prisoner died.

54.  Midazolam is not in the harbiturate class of drugs, and has never been used by any
surisdiction in a single-drug execution protocol, unlike sodium thiopental and pentobarbital.®
Benzodiazepines are not pharmacologically equivalent to barbiturates.

55.  Where there is a suhstantial risk that the first drug injected in a three-drug series
will not be administered carrectly, will not be sufficiently potent, pure, and rapid in onset, and is
not chemically capable of rendering the prisoner unconscious and insensate so he does not feel the
painful effects of the second and third drugs, the execution will cause severe, torturous pain for
the prisoner, in violation of the Eighth and Fourteenth Amendments.

B. KNOWN RISKS OF THE DRUGS USED IN MISSISSIPPI’S LETHAL INJECTION PROTOCOL

56. The drugs used in Mississippi’s lethal injection protocol have known and
;iocumented risks about which the Defendants are, or should be, aware.

57.  The firstrisk is associated with the administration of vecuronium brotmide, the drug
currently stockpiled by MDOC to serve as the paralytic agent required by the Mississippi statute
and protocol.

58.  Vecuronium bromide causes the paralysis of all voluntary muscles, including the

lungs and diaphragm.

5 Only two states have experimented with the use of midazolam as the first drug in a two-drug lethal injection serios
(to be followed by hydromorphene, an opioid). These experiments produced grisly results. On January 2014, Dennis
MoGuire’s execution in Ohio (using a two-drug injection of midazolam and hydromorphone) took twenty-six (26)
minutes. Mr. McGuire appeared to gasp for air and gag throughout the execution, The same protocol {midazolam and
hydromorphons) was later used in Arizona’s execution of Toseph Wood in July 2014, with even mare troubling results.
Mr, Wood gasped and gulped in the death chamber as prison officials injected 15 doses of lethal injection chemicals
into his body for nearty two (2} hours before ke was pronounced dead. While Oklahoma and Ohio previausly provided
for the uge of midazolam in a two-drug series, those states have since amended their protocols to eliminate this option.

11
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59.  If vecuronium bromide is administered to a brisoner who is still conscious and able
to feel pain, he will suffocate to death while experiencing the agonizing and conscious urge to
breath,

60.  Thus, if a prisoner is injected with the paralytic agent vecuronium bromide before
he is fully anesthetized and before he is rendered insensate, he will experience conscious paraiysis
and suffocation.

61.  However, because the prisoner is completely paralyzed and unable to talk, move,
or make facial expressions as a result of being paralyzed, his agony will be completely masked
and concealed to observers.

62. The second known risk associeted with the drugs used in the
Mississippi lethal injection protocol is associated with the third and final drug in the series,
potassium chloride.

63.  There is no medical dispute that the injection of potassium chloride into an

“individual who has not been adequately anesthetized will cause excruciating pain.

64.  Potassium chloride induces an intense burning sensetion throughout the blood
vessel walls running through a prisoner’s body. If a prisoner is not fully anesthetized prior to the
injection of potassium chlotide, then he will conscionsly experience the agony of cardiac arrest.

65.  The two risks set forth in ] 57 to 64 gbove create a substantial risk of severe pain
and serious harm, particularly where MDOC will not be administermg an FDA-approved,® ultra
short-acting barbiturate in sufficient dosage and potency to ensure that the prisoner is completely

anesthetized prior to the injection of the paralytic agent and of potassium chloride.

6 As used in this Complaint, the term “FDA-approved” includes both the drug itself (i.e. that the drug’s formula is
approved far distribution to consumers) and the process for manufacturing the drug. An “FDA-approved” drug thus
refers to the specific baich or supply of a medication after manufacture.

12
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66.  There is no penolo gic-al justification for the use of a paralytic agent and potassiuiﬂ
chioride in an exccution by lethal injection. Executions may be carried out through the use of'a
single-drug anesthetic-only injection, a protocol now used in most executions nationwide and
which has proven effective in exeouting over one hundred (100) prisoners to date.

67,  An exescution conducted by MDOC which continues to use a three-drug protocol,
thereby refusing to adopt the feasible and readily implemented alternative of a single-drug protocol
(which significantly reduces the substantial risks of severe pain and serious harm posed by the use
of a chemical paralytic agent and potassinm chloride), violates the Eighth Amendment.

C. RECENT HISTORY OF LETHAL INJECTION EXECUTIONS IN OTHER STATES

DEMONSTRATES THE SEVERITY OF THE RISK OF EXTREME PAIN AND TORTURE
WHERE THE POTENCY AND DOSAGE OF THE ANESTHETIC ARE INSUFFICIENT

68.  Reflecting their revulsion against the use of their medications to execute prisoners
in the United Stateg, many pharmaceutical manufacturers have ceased production of drugs
commonly used in American executions, have refused to sell them to corrections departments that
may use them in executions, or have conditioned the sale of such drugs on “ecd-uset agreements™ -
which forbid the resale or use of the drugs for purposes of lethal injection executions.

69. In March 2015, the American Pharmacists Aséociation, the largest association of
pharmacists in the United States, voted to adopt a policy which discourages “pharmacist
patticipation in executions on the basis that such activities are fundamentally contrary to the role
of pharmacists as providers of health care.” Just a week prior to this announcement, the top trade
gronp representing compounding pharmacists in the United States, the International Academy of
Compounding Pharmacists, similarly “discouragfed] its members from participating in the
preparation, dispensing, or distribution of compounded medications for use in legally authorized

executions.”

i3
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Sodivm Thiopental

70.  Hospita, Inc., the American manufacturer of the anestheﬁo sodium thiopental,
stopped making sodium thiopental in 2011, after the drug’s use in executions interfered with
Hospira’s ability to enter into manufacturing contracts in Europe. Hospira elected to stop making
‘the drug entirely because it could not prevent the drug from getting into the hands of departments
of cotrections. Although sodium thiopental is manufactured in other countries, the FDA has not
approved its importation into the United States.

71, Some states — i;ﬁéluding Georgia — resorted to violating federal law in order to
procure sodium thiopental.” Georgia illegally imported the drug from an English pharmaceutical
distributor that operated out of the back of a driving school in London.

72, InMay of 2011, the United States ;Drug FEnforcement Agency (“DEA™) seized the
illegal sodium thiopental from the Georgia Department of Corrections; however Georgia had
already executed twc; individuals with the illegal substance.

73.  The compromised drug used in these Georgia executions failed to perform its
necessary fimction of rendering the prisoners unconscious and insensate, causing the two prisoners
to experience significant and unnecessary pain and suffering.

74.  Thus, when Brandon Rhode was éxecuted in September 2010 with the illegally-
imported sodium thiopental, his eyes remained open for the entirety of his execution, indicating

consclousness during the process,

7Tn May 2015, the governar of Nebraska announced the state’s purchase of sodium thiopental from a broker in India,
despite statements from the FDMA that it is unlawful for Nebraska to import the dmg and that the FDA would refise
the drug’s admission into the United States, .

14
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75.  Similarly, when Emmanuel Heumnbnd was executed in Jammary 2011L with the
illegally-imported sodium thiopental, his eyes also remained open, and he grimaced and appeared
to be trying to communicate throughout ijis execution.

76.  Mississippi’s lethal ‘injection protocol calls for the use of Sodium Pentothal (a
trademarked name for sodium thiopental} as the first drug in its series (except in the event of the
unavailability of a sufficient quantity of the drug).

77.  The last execution in Mississippi using Sodium Pentothal as the anesthetic drug
given first in the three-drug series was on July 21, 2010. Since that time Mississippi has been
unable to legally obtain Sodivun Pentothal for use in executions.

Nembuial; Pentobarbital Sodium Manufactured by Lundbeck

78.  Where Sodium Pentothal js unavailable for use as the first drug in the series, the
Mississippi execution protocol allows the administration of pentobarbital in its place.

79.  There is only one manufacturer of FDA-approved injectable pentobarbital sodivn,
sold under the name-brand Nembutal,

80. In July 2011, Lundbeck, the mannfacturer of Nembutal, announced that it would
no longer sell the drug to departments of corrections, and required purchasers of its drug to enter
into end-user agreements by which they agreed not to sell or transfer the drugs to prisons in states
that still use capital punishment.

81.  In December 2011, Lundbeck sold the rights to Nembutal to Akorn, Inc. and, as
part of the agreement, Akom agreed to maintain the restricted distribution program.

82.  Any Nembutal sold prior io the July 2011 agreement would have expired no later
than November 2013, |

83,  The last time MDOC purchased Nembutal was on March 23, 2011,

84.  Anyunused drugs from MDOC’s purchase of Nembutal have expired.

15
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85. By the March 23, 2011 transaction, MDOC purchased 12 wnits of Nembutal (50
mg/ml). Tt is unclear from the receiving report disclosed by MDOC what total volume of

Nembutal was purchased.

86.  The supply of Nembutal obtained by MDOC in March 2011 was utilized by MDOC
in executions conducted in May 2011, and in executions conducted between February and June
2012.%

87.  The State of Mississippi has not executed any prisoner since June 20, 2012.

88.  Mississippi no longer has any legally-obtained, FDA-approved, and unexpired
pentobarbital to use in executions.

Experimentation with Anesthetics Previously Not Used in Executions

89, Due to this nation-wide shortage of FDA-approved sodium thiopental and
pentobarbital for use in executions, some states (incloding Florida, Ohio, Arizona, and Oxlahoma)
have executed prisoners with drugs never previously used for lethal mjection.

90,  InFlorda, Ohio, and Arizona executions using these experimental drugs caused the
prisoners to remain conscious for an unacceptable length of time. .

¢

91,  Since October 2013, Florida has executed prisoners using a three-drug protocol

featuring midazolam hydrochlotide, a paralytic agent, and potassium chloride. William Happ’s
execution in Florida — the first using this new series — took twice the amount of time as prior
executions, and he continued to make body movements after he was injected with an untested drug,

midazolam hydrochloride.

8 As discussed infra, MDOC did not purchase any additional legally-obtained, FDA-approved, and unexpired
pentobarbitel after March 2011, Rather in May 2012, MDOC purchased the active pharmaceutical ingredients to
compound pentobarbital, This supply was not received by MDOC until June 13, 2012, sccording to receivingaeports
disclosed by MGC. The State of Mississippi has only conducted ons execution — that of Gary Simmons on June 20,
2012 — since this date of receipt. MDOC utilized Nembutal still in its possession from the March 2011 purchase in the
execution of Mr. Simmons. MDOC has never used pentobarbital sadiurn APT in any execution in the state.

16
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92, I Jenuary 2014, Dennis McGuire’s execution. in Ohio (using a two-drug injection
of midazolam and hydromorphone) took twenty-six (26) mjnutes,l and he gasped for air and gagged
throughout the execution. |

93.  The samé protocol {midazolam and hydromorphone) was later used in Arizona’s
execution of Juseph Wood in July 2014, with even more troubling results. Mr. Wood gasped and
gulped in the death chamber as prison officials injected 15 doses of lethal injection chemicals into
his body for nearly two (2) hours before he was pronounced dead.

| 94. A three-drug prbtocol featuring midazolam hydrochloride was subsequently tried
by Oklahoma in April 2014 with torturous results in the botched execution of Clayton Lockett.
Mr. Lockett was observed writhing on the execution table and attempting to speak, even after
having been declared unconscious.

95.  Aninvestigation following Mr. Lockett’s execution discovered numerous failures,
from the placement of the IV to the lack of procedural safegnards which would have detected or
deterred serious problems in the administration of the drugs. The Oklahoma Department of
Corrections has since revised its protocol extensively, seeking to address the problems highlighted
by Mr. Lackett’s execxition. Tt is this revised protocol which is the subject of litigation in the federal
courts in the Glossip challenge to Oklahoma’s method of execution.

Experimentation with Compounded Drugs

96.  Some states have responded to the unavailability of Nembutal by turning to the
“aray markei” of 'unregulated compounded drugs and unregulated active pharmaceutical
ingredients to obtain compounded pentobarbital for use in executions.

97.  This type of pharmacy compounding is a deviation from the traditional practice of

pharmacy compounding, which involved the mixing of small batches of drgs in response to a

17
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physician’s prescription to meet the uniqué needs of an individual patient when an FDA-approved
drug is not suitable for the patient.

98.  Compounded drugs are not FDA-approved and have not been evaluated for
effectiveness and safety. Until recently, the FDA did not regulate compounded drugs and
compounding pharmacies at all, and even now, the FDA does not have regulatory authority over
all compounding pharmacies. |

99.  Compounded drugs are created without producing the data on safety and efﬁéacy
that the FDA roquires for new drugs, and without the requirement that they follow good |
manufacturing practice regulations which insure their identity, strength, quality and purity. Thus
the FDA has noted “quality problems with various compounded drugs, including sub-potency,
super-potency, and contamination.”

100. State regulation of compounding pharmacies varies substantially, but no state
regulates compounding pharmacies in a manner that would replicate the FDA's regulation of
pharmaceutical manufacturers. Without unified standards and regulations there 18 no way to
guarantee that drugs from a compounding pharmecy are what they purport to be and are safe and
effective.

101. In recent years, a substandard compounding drug industry has emerged wherein
compounding pharmacies create and market copies of FDA-approved drugs for genefal
distribution. These drugs are developed and sold without the testing required by the FDA to ensure
that the drugs are potent, pure, safe, and effective.

102.  Additionally, there is a significant risk that compounded drugs are manufactured
with counterfeit or substandard ingredients purchased from a range of manufacturers that operate

outside of FDA supervision and regulation.

18
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163. Far fhese reasons, among others, the FDA has called thé proliferation of
componnded drugs a “troubling trend” because it has resulted in individuals taking harmful,
contaminated, counterfeit, sub-potent, and/or super-potent drugs.

104.  This is not a speculative risk, The 2012 outbreak of fungal meningitis caused by
contaminated steroid injections from a compounding pharmacy in New England drew national
attention to the regulatory vacuum within which compounding pharmacies operate, and the
substandard and harmful products that these pharmacies can market to the public. Two senior
executives of the New England pharmacy have since been indicted on charges of racketeering and
murder. The compounded drugs responsible for the meningitis outbreak had been “tested” and
found potent by a laboratory purporting to be “independent.”

105. Further, Oklahoma _e;xecuted Michael 1ee Wilson with compounded pentobarbital
on January 9, 2014. After Mr. Wilson spoke his final words, and after the executioner acministered |
the first drug, Mr. Wilson spoke again and stated: “I feel my whole body burning.”

106. The bumning sensation relayed by Mr. Wilson during his execution is consistent
with an excruciatingly painful reaction to the injection of contaminated pentobarbital.

D. MISSISSIPPI’s DECISION TO UstE COMPOUNDED DRUGS IN LETHAL INJECTION
EXECUTIONS

107. Because MDOC can no longer obtain the FDA-~approved form of pentobarbital, the
Defendants, jointly and/or severally, obtained pentobarbital sodinm API for use in lethal injections
from 4 compounding pharmacy in Grenada, Mississippi that otherwise markets its expertise in
herbal supplements.

108. On or around May 20, 2012, MDOC purchased $3,150 worth of pentobarbital
sodium from H&W Compounding Pharmacy d/b/a Brister Brothers (“Brister Brothers”), a

compounding pharmacy in Grenada, MS. According to a receiving report disclosed by MDOC,
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| this supply was received by the Department on June 13, 20127 Brister Brothers purchased the
pentobarbital sodium API from Professional Compounding Centers of America, Inc. (“PCCA™),
in Houston, Texas.

109. Defendants did not purchase Nembutal or another sterile, injectable pentobarbital
from Brister Brothers on or around May 20, 2012 ér at any time thereafter.

110.  Specifically Defendants purchased 70 grams of raw materials or active
pharmaceutical ingredients from Brister Brothers. These 70 grams were packaged as 14 vials
containing 5 grams eacl.

111,  Of the |4 vials purchased in May 2012, MDOC has provided documentation that
nine (9) vials were destroyed in June 2015, once the pentobarbital sodium APT had passed its
expiration date. |

112. MDOC has not accounted for the disposition of the other five (5) vials of
pentobatbital sodium API (containing 25 grams total) purchased in May 2012. Therefore,
according to the documentation provided to Plaintifts’ counsel by MDOC, these drugs remain in
the Department’s possession.

113, I MDQC does not, in fact, possess the unaccounted for vials of pentobarbital
sodinm AP], then, on information and belief, these vials have been transferred and/or sold by
MDPOC to departments of corrections in other jurisdictions.

114. Defendants have not purchased any pentobarbital sodium API since May 20, 2012.

? MDOC also purchased vecurcniwm bromide and potassivm chiloride from the Brister Brothers pharmacy but this
supply expired in 2014 and has since been destroyed. MDOC has subsequentty purchased new suppliss of vecuronium
bromide and potassium chloride (reported to expire in fall 2015). MDOC refuses to disclose the provider of its current
supply of vecuronjurn bromide and potassivm chloride, This failure to disclose the identity of lethal injection drug
suppliers is the subject of angeing litigation between the MacArthur Justice Center and MDOC under the Mississippt
Public Records Act. A chancery court has ordered the disclosure of the identity of the drug supplier but MDOC has
appealed fhis ruling to the Mississippi Supreme Court.
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115.  The pentobarbital sodium API which Defendants purchased from Brister Brothers
were not compounded prior to the shipment from Brister Brothers to the grounds of the Mississippi
State Penitentiary at Parchman. Any pentobarbital sodium APIpurchased by Defendants will have
to be compounded before its use in any execution in Mississippi.

1i6. According to the records of the Mississippi State Board of Pharmacy, there is no
registered or licensed pharmacy at the Medical/Dental Facility at Parchman (Mississippi State
Department of Health License No. 11-317). Drugs administered to prisoners are kept in the Drug
Room at the Medical/Dental Facility at Parchinan.

117.  Until May 2015, drugs used for lethal injection were not kept in the Drug Room,
but at Unit 17, the building where death-sentenced prisoners were once incarcerated, and which is
now used exclusively to house a condemned prisoner the days before his scheduled execution and
to house the death chamber where he will be executed.

118.  MDOC has never used pentobarbital sodium API m an execution.

119.  Defendants have never compounded raw pentobarbital into a sterile injection.
There is no public record of MDOC sending pentobarbital sodium API to a compounding
pharmacy to prepare an injectable form of pentobarbital for use in an execution. Additionally, an
affidavit executed by Special Assistant Attomey General Jim Norris on March. 10, 2014 describes
the pentobarbital sodium purchased in May 2012 as being in a “poﬁder” form.

120.  Upon informetion and belief, Defendants intend to compound pentobarbital on the
grounds of the Mississippi State Penitentiary at Parchman; or in the alternative, Defendants intend
to send pentobarbital sodium AP to a yet uncisclosed location to prepare the drag for an execution.

121, If Mississippi proceeds with their executions, Plaintiffs will be among the first

prisoners in Mississippi to be executed with compound pentobarbital.
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E. CONSTITUTIONAL, PHARMACEUTICAL, AND MEDICAL RISKS FPRESENTED BY
DEFENDANTS’ USE OF COMPOUNDED PENTOBARBITAL

122. Where Mississippi intends to use a three-drug series in its executions, there is a
substantial risk that the first drug administered (whether it be compounded pentobarbital or
‘midazola.m) will fail to render the prisonef unconscious and insensate prior to the administration
of the second and third drugs, resulting in a painful and torturous death.

123.  When compounded pentobarbital is used as the first drug in a three-dmg series,
risks are introdnced to the execution procedure which serve no valid penological purpose.
Compounded drugs are not FDA-approved, so they carry no guarantees of the identity, purity, or
potency of the drug. |

124.  Compounding pharmacies such as Brister Brothers generally do not have the
facilities to test chemicals for identity, potency, purity, and contamination.

125. It is not possible for the testing of API to eliminate the risks posed by impurities,
contaminants, particulate matter, and/or an improper pH balance. Testing only provides a very
provisional indication of an API’s suitability for compounding given the unknowns about the
chemical’s integrity, storage, and custody in the timeframe from testing to pharmacy compounding
and use.

126. Testing of non-sterile API by laboratories contracting with a distributer has proven
unreliable. Pootly regulated, if regulated at all, contract-testing laboratories are supposed to test
compounded drugs for safety and cffcctiveness. Too often, however, these laboratories are
themselves substandard, and many are established to serve the financial interests of the pharmacies
for which they are doing the testing. Five laboratories that test compounded drugs have had

enforcement actions taken against them by the FDA.
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127. Where the compounded pentoBaIbital is in any way sub-optimal, if poses a
substantial risk of serious harm to the condemned prisoner either by inflicting pain and suffering
itself or b}l,r failing to adequately anesthetize the prisoner, who then would experience conscious
paralysis and the pain of potassiurm chloride, followed by cardiac arTest.

128. Moreover, each injection of compounded pentobarbital used in executions in
Mississippi will be a new product, so the effectiveness of one dose does not demonstrate the
effectiveness of the next.

The Department’s Lack of Safeguards to Insure the Integrity of
Active Pharmaceutical Materials Held for Use in Executions

129. MDOC’s lethal injection protocol does not include any means for verifying the
‘ integrity of the MDOC’s supply of active pharmaceutical ingredients. There is a substantial risk
that such raw ingredients are counterfeit, contaninated, or Substandard.

130. The Defendants have not revealed the source of the active phartaceutical
ingredients that were purchased in 2012 for compounding pentobarbital.

131.  PCCA’s source for the pentobarbital sodium API purchased by MDOC i 2012 is
not a matter of public record and is vnknown to Plaintiffs.

132. Defendants themselves do not know the source of the pentobatbital sodinm API
sold_ by PCCA to Brister Brothers, and from Brister Brothers to MDOC.

133. PCCA expressly disclaimed any warranties in its sale of pentobarbital sodium API
to Brister Brothers in 2012.

Th.e Questionable Process for the Compounding of Mississippi’s Execution Drugs
134. The Defendants refusal to disclose critical facts surrounding the compounding

process separately creafes a substantial risk of serious harm to Plaintiffs.
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135. Iorderto i:roperly and safely compound the raw ingredients for pentc;barbital into
a sterile injectable, the compounding must be done in a sterile compounding laboratory with very
specific and sophisticated pbysical requirements.

136. Under State law, a pharmacy or medical facility omst bp registered with the
Mississippi State Board of Pharmacy in order to manufacture pentobarbital or another controlled
substance. The pharmacy or facility cannot menufacture any controlled substance not anthorized
by its registration, Miss. Code Ann. §41-29-125, 41-29-141(2). Manufacture, in this context,
includes compounding. Miss. Code Ann. §41-29-105(q).

137.  As stated above, the State Board of Pharmacy does not list the Medical/Dental
Facility at Parchman as a facility with a licensed pharmacy. The State Board of Pharmacy does not
list the Medical/Dental Facility at Parchmen as a facility registered to compound controlled
substances.

138. There are a limited number of compounding laboratories in Mississippi, and
MDOC has not revealed to Plaintiffs where or how they intend to compound pentobarbital sodinm
APl into a sterile injecteble solution.

139. The compounding of pentobarbital or any other drug on the grounds of the
Mississippi State Penitentiary creates substantial risks that a drug so manufactured may be
contaminated during compounding, and/or the compounding process may be flawed, resulting in
the production of a sub-potent and ineffective drug.

The Risk That the Pentobarbital Is Degraded or Expired
140. The expiration dates for FDA~approved drugs are based on rigorous testing in a

controlled and regulated environment. The same testing is not performed on compounded drugs,
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resﬁlting in an unacceptable risk that the drug may be degradéd and sub-potent by the time it is
used, and unable to perform its designated anesthetic function.

141. According to the March 10, 2014 affidavit of MDOC attorney Jim Noris and
recotds from PCCA, the batch of pentobarbital sodium API purchased by MDOC in May 2012 has
an exp}'.ra-tion date of May 20, 2015. Defendants have provided documentation as to the destruction
of nine (9) vials of the API in June 2015. However Defendants have failed to account for the
disposition of the other five (5) vials purchased in May 2012, These vials of pentobarbital sodium
API have now passed their expiration date.

142.  Even a small level of contamination or small deviation in the preparation process
will, over time, lead to increasing deterioration of the quality of the batch. A small problem with
the initial preparation may well have progressed, over tirme, into a severe problem that will ceuse
an anomaly or botch. Any contamination, sub-potency, or super-potency in the original preparation
may be enhanced as the batch ages closer to and past its expiration date.

143.  Other records provided by MDOC indicate that the vecuroninm bromide possessed
by the Defendants will expire on October 1, 2015, and the potassium chloride possessed by the
Defendants expired on September 1, 2015.

The Risk of Counterfeit AP

144.  One of the purposes of FDA regulation is to ensure that the drugs and narcotics
vsed by Americans are true and genuine. The risk of counterfeit or “watered-down” drugs is a
substantial part of the FDA’s justification for prohibiting Americans from purchasing narcotics
and drugs from foreign pharmacies or sources.

145.  Because Defendants have not procured drugs for lethal injections from an FDA-

approved source, there is a risk that the materials which Defendants claim to be pentobarbital,
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vecuronium bromide, and potassium c:hion'de are, in fact, nothing of the sort. The materials in
Defendants’ possession may be “watered-down” or wholly counterfait.
Compounded Pentobarbital Is Not an Ultra Short-Acting Barbiturate or Other Similar Drug

146. Tj:le Mississippi legislature has directed that the manner of execution for individuals
sentenced to death be “by continuous intravenous administration of a lethal quantity of an uitra
short-acting barbiturate or other similar drug in combination with a chemical paralytic agent until
death is pronounced by the county coroner where the execution takes place or by a licensed
physician according to accepted standards of medical practice.” Miss. Code Ann. § 99-19-51.

147. Unable to obtain Sodium Pentothal or Nembutal, MDOC purchased pentobarbital
sodium API to be compounded into an injectable solution to be used as the first drug in the three-
drug series.

148. Compounded pentobarbital is not an ultra short-acting barbiturate like Sodium
Pentothal. Rather pentobarbital is classified as a short- or intermediate-acting barbiturate.

149, This classification system refers to the rate of onset and length of duration for a
given class of barbiturates. Those barbiturates classified as ultra short-acting have the fastest rate
of onset, producing their anesthetic effect more quickly than all other classes of barbiturates. By
contrast, short- or intermediate-acting barbiturates have a slower rate of onset than those

| barbiturates classified as ultra short-acting, taking longer to produce any anesthetic effect upon
injection.

150. As there is substantial risk that compounded pentobarbital may be sub-potent, the
onset rate of compounded pentobarbital would be even slower than that of FDA-approved

pentobarbital.
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151, An‘ understanding of this classification system is of the utmosf imPonancé when a
barbiturate is planned for use as the first drug in three-drug protocol for execution by lethal
injection. Where the first drug does not act swifily and effectively to anesthetize the prisoner such
that he is both unconscious and insensate before the executioner injects the sscond and third drags,
there is a substantial risk of severe pain and suffering.

152, It was with this understanding in mind that the Mississippi legislature specifically
directed the use of an ultra short-acting barbiturate for use in lethal injections, Furthertore any
chemical which does not mirror the ulira short-acting property of the drug class explicitly
prescribed for use by the statute cannot be considered an “other similar drug.”

153.  The cwrrent MDOC execution protocel does not account for the difference between:
an ultré short-acting barbiturate and other classes of barbiturates, The protocel simply substitutes
pentobarbital for Sodium Pentothal with no other changes to the procedure.

154,  According to execution logs produced by MDOC, the intervals between the
administration of the anesthetic and paralytic drugs have not been lengthened as a result of
substituting pentobarbital for the ultra short-acting barbiturate required by the Mississippi statute.

Summary of Risks Presented by Defendants’ Conduct
155,  For the reasons set forth above, there is a high risk that either: (1) the Defendants

intend to use a degraded form of compounded pentobarbital for the execution of the Plaintiffs; (b)
the Defendants have obtained only the raw ingredients for pentobarbital and intend to compound
the pentobarbital at the Mississippi State Penitentiary; or {¢) the Defendants have devised some
other unknown and heretofore untested method of making pentobarbital.

156.  The administration of pure and potent pentobarbital is a crucial step in the execution
process to ensure that a condemned prisoner does not consciously experience the agonizing pain
of live suffocation and cardiac arrest. -
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157. Defendants’ decision to use a non—FDAQapproved form of pentobarbital made with
unknown end potentially contaminated or counterfeit ingredients is nothing short of human
experimentation and presents an unacceptable risk that Plaintiffs will experience unnacessary pain.
and suffering if and when they are executed.

158. Defendants’ decision to use a new and experimental lethal injection protocol
without adequate assurances that the pentobarbital is manufactured according to accepted
pharmaceutical practices and with pure and potent ingredients presents an unacceptable risk that
MDOC will attempt to execute Plaintiff with an expired, contaminated, degraded, or sub-potent
form of pentobatbital, resulting in the infliction of cruel and unusual punishment.

Defendant’s Policy of Secrecy

159. Over the past two years, counsel for Plaintiffs have submitted public records
requests to MDOC pursuant to Miss. Code Ann. § 25-65-1 et seq,, wherein counsel requested
documents and correspondence pertaining to MDOC’s lethal injection protocol, and where and
how MDOC procured its lethal injection drugs.'®

160. Inresponse to a November 20, 2014 request, MDOC provided 10-pages of heavily-
redacted documents, stating that MDOC would not disclose any information that could identily
the supplier or manufacturer of their lethal injection drugs out of fear that such disclosure of public

information would negatively affect MDOC’s supply of such drugs.

0 Counsel for Plaintiffs first submitted a request to MDOC on February 7, 2014, requesting public doswments
pertaining to MDOC’s lethal injection protocol and lethal imjection drugs. After receiving records redacted for the
identity of the supplier of MDQOC's lethal injection drugs, the MacArthur Justice Center filed suit against MDOC for
violations of the Mississippi Public Records Act (filed March 3, 2014). This lawsuit was ultimately mooted when the
MacArthur Justice Center was ahle to determine the identity of MIDOC’s lethal injection drug supplier — the Brister
Brothers — through information meke publically-available by the MDOC on the state’s Transparency website (as
operated by the Department of Finance and Administration pursuant fo the Mississippi Accountability and
Transparency Act of 2008).
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161, MDOC’s failure to comply with the Mississipi)i Public Records Act and disclose
public records related to their supply of lethal injection drugs is currently the subject of litigation
between the MacArthur Justice Center and MDOC, The trial court has ruled in favor of the
MacArthur Justice Center, ordering MDOC to provide un-redacted records as to their purchase of
lethal injeﬁtion drugs, awarding attomeys’- fees, costs, and expenses, and denying a stay of this
ruling pending appeal. MDQC has filed for appeal with the Mississippi Supreme Court.

162. In response to a Febmary 20, 2015 request, MDOC again provided redacted
records, claiming the ongoing litigation between the MacArthur Justice Center and MDOC as the
basis for the denial.

163. Ymportantly, in the records provided on April 14, 2015, in response to the February
20 request, MDOC redacted even more information from records which have previously been
made available to the MacArthur Justice Centet. Specifically, MDOC redacted the month from
records as to the date of purchase of the pentobarbital sodium API, and provided records of the six
(6) executions carried out by Mississippi in 2012 in response to an inquiry about the disposition
of five (5) vials of the pentobarbital sodium API that may have left the possession of the MDOC
since Tuna 2012,

164. By these calculated redactions of documents produced in response fo a specific
request for infor:ﬁaﬁon gbout the use, disposal, or transfer of MDOC's pentobarbital sodium API,
MDOC seeks to mislead the public to believe that several vials of the pentobarbital sodium APTin
MDOC’s possession were used in the executions the state conducted in 2012. This is impossible

given the fact — known through records MDOC previously disclosed — that the API was not in
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MDOC’s ﬁossession until gfter five (5) of the six (6) executions carried out in 2012 had already
ocourred, ! |

165. In response to requests for records submitted from May throngh July 2015, MDOC
claimed attorney client privilege and work product doctrine protect the disclosure of records
responsive to the requests. ‘

166. Counsel for Plaintiffs were previously able to identify the supplier of MDOC’s
lethal injections drugs through their own investigation, see footnote 10 supra, but MDOC has since
purchased new vecuronium bromide and potassium. chloride (the second and third drugs in the
execution series), and the identity of the supplier of these drugs is unknown.

167.  Further, in response to an August 5, 2015 request for public records, MDOC
provided 16 pages of redacted records indicating that the Department purchased 290 bottles of
midazolam (containing 50mg/10ml. each) from a supplier sometime m 2015. The name and all
other identifying information regarding the suppliex(s) is redacted. The date of purchase and/or
receipt of the midazolam is redacted from all records exoept for the year."

168,  MDOC maintains a policy of secrecy with regard to where and from whom they

purchase Iethal injection drugs, and how and where those drugs are prepared for uge in executions.

" The April 13, 2015 MDOC Public Records Act responge was also inconsistent with the statement of counsel for the
MDGC in aMarch 2, 2015 hearing in the chancery court case brought by the MacArthur Tustice Center against MDOC.
Counsel asserted then that the unaccounted-for pentobarbifal scdium AP had been destroyed because it had passed
its expiration date. All documents produced by MDOC, however, demonstrate that all of the sodium pentobarbital
API purchased from Brister Brothers had the game expiration date — May 20, 2015,

2 A redacted “supply inventory form” provided by MDOC appears to indicate “29 boxes™ as the “amount received”

of midazolam on July 27, 2015, but the purchase and receipt date is redacted from the receiving form and invoice
provided by MDOC,
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169. States continue to have difﬁcul;cy purchasing lethal injection drugs. Consequently,
Defendants may change their protocol or purchase different drugs or active pharmaceutical
ingredients from different manufacturers before the next scheduled execution.

170. No execution is currently scheduled in the State of Mississippi. MDOC has
repeatedly asserted in pleadings in the Chancery Court for the First Judicial District of Hinds
County, Mississippi and in the Mississippi Supreme Court that Plaintiffs’ counsel in this case has
no immediate need for unredacted records related to its supply of lethal injection drugs because
there are no current execution dates and the pentobarbital sodium API was set to expire on May
20, 2015. |

171.  OnJuly 28,2015, minutes after Defendants noticed this Court of an amended lethal
injection protocol, the State moved the Mississippi Supreme Court to set an execm:ion date for
Plaintiff Richard Jordan within 30 days. The Mississippi Supreme Court has taken no action on
the motion.

172. .Defendants have never compounded pentobarbital sodium API into a sterile
injectable form, and Defendants have never used compounded drugs in an execution. Plaintiffs’
executions may be the first in which Defendants use compounded pentobarbital.

173. Defendants have failed to disclose any information as to their ability to or history
of successfully compounding pentobarbital sodium API into a sterile injectable form for nse in
executions.

174. Defendants have ealso failed to disclose what information, if any, they have
researched, gathered, or relied upon to evaluate the efficacy ot effect of compounded pentobarbital

or midazolam when nsed for an execution.
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175. A requeét for public records submitted by counsel for Plaintiffs 0 MDOC on
Aungust 5, 2015 sought (among other items) any records as to whether midazolam is “ultra short-
acting barbiturate or other similar drug” in Miss. Code Ann. § 99-19-51 and any records as to all
drugs MDOC has contemplated for use as the first drug in its lethal injection protocol. The
Department did not disclose any records responsive t:a these paragraphs of the request.

176. Defendants’ failure to disclose the manufacturer of active pharmacentical
ingredients deprives Plaintiffs of any means to assess the purity of the API from which the
| injectable form. of pentobarbital has or will be made; whether the API has been diluted with any
substances which could impact the potency of the final product; whether the AP is contaminated
with either particulate foreign matter or a microbial biochazard that could lead to a severe allergic
or neurotoxic reaction upon injection and several other sinilar issues.

177. Defendants will not disclose to Plaintiffs where and when they plan to compound
lethal injection drugs, or the training and qualifications of the individuals who will participate in
and supervise the compounding process. Plaintiffs have no way to assess the qualifications of the
comrpounding pharmacy, whether the facility is actually equipped to make sterile injectable drrugs
such as pentobarbital, or whether the facilities are equipped to conduct any testing on the identity
and/or purity of the APL

178. Defendants® policy of secrecy, their refusal to disclose to Plaintiffs the
manufacturer and/or supplier of active pharmaceutical ingredients and other lethal injection drugs
purchased for use in executions, and their failure to disclose where, how, and when they intend to
try to compound API into 4 sterile injectable form violates Plaintiffs’ rights to be free from cruel

and unusual punishment, to due process, and fo access to the courts.
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F. MississIPPI’S DECISION TO USE MIDAZOLAM IN LETHAL INJECTION EXECUTIONS

179.  OnJuly 28, 2015, Defendants filed notice with this Court of a change to their lethal
injection protocol. The amended protocol is identical to the March 2012 protocol save for the
provision that, in the event of the unavailability of pentobarbital, 500 milligrams of midazolam
will be substituted as the first drug in the three-drug series.

180. During ongoing litigation regarding violations of the state public records act by
MDOC (see 1 161), the presiding Chancery Judge questioned MDOC’s attorney regarding the
steps MDOC would have to take in the event the Department could no Jonger obtain pentobarbital.
MDOC counsel answered: “Well, our statute says witra short-acting barbiturate or other similar
drug. We are already limited.” In the same colloquy, MDOC counsel stated, “counsel for the state
is not interested in using [midazolam] right now and that’s not an option for this counse! at this
point, which means that you’ve got to find something else and there’s a whole process that would
be involyed in irying to find an alternative anesthetic.”

181. A request for public records submitted by counsel for Plaintiffs to MDOC on
August 5, 2015 sought (among other items) any records as to Whethe‘r midazolam is “ultra short-
acting barbiturate or other similar drug” in Miss. Code Ann. § 99-19-51 and any records as to all
drags MDOC has contemplated for use as the first drug in its lethal injection protocol. The
Department did not disclose any records responsive to these paragraphs of the request, and have
provided no records as to any research, assessment, consultation, or other actions taken by the
Department prior to amending its protocol to provide for the use of midazolam.

182. MDOC has made no amendments to its Jethal injection protocol to account for the
jmportant differences in pharmacology and physical effect between sodium thiopental, the

manufactured ultta short-acting barbiturate originally used in lethal injections in the state, and
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compounded pentobarbital (a non-FDA—approved, short- or intermediate-acting barbiturate) or
midazolam (a drug in a wholly different class, benzodiazepines).

183. The Mississippi protocol does not provide for any procedural safeguards which
have been added to the revised lethal injection protocols of other jurisdictions in an effort to reduce
the substantial risk of serious harm that results from failures in the é.dministration of lethal injection
drugs. Importantly the MDOC protocol does not provide any instructior, timeline, procedure, or
training for assessing the level of anesthetic depth of the prisoner prior to the administration of the
second and third drug in the three-drug series.

184. Aside from providing for the use of midazolam as the first drug in a three-drug
series, the Mississippi protocol in no way resembles the Chart D protocol that Oklahoma’s
Department of Corrections has zdopted (following the botched execution of Mr. Lockett), which
is the subject of litigation i federal court in Oklahoma and was the subject of the United States
Supreme Court opinion in Glossip v. Gross.

185. Furthermore, the July 2015 protocol only provides for the use of midazolam in
executions conducted by MDOC where a sufficient quantity of pentobarbital is unavailable.

186. Defendants have stated that MDOC is unable to obtain pentobarbital in any form.

1R7. However, other state departments of corrections continue to obtain and utilize
compounded pentobarbital in lethal injection executions. The States of Texas and Missouri, not to
mention Georgia,”® have had no difficulty obtaining pentobarbitzl or using it to carry out

executions by lethal injection.

13 Sinee 2014, Georgin has conducted fout {4) executions using pentobarbital in a single-drug lethal injection protocol,
most recently in January 2015,
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188. 'fexas and Missouri each carried out more executions than any ather state in 2014
(10 executions each), and combined, these two states account for 80 percent of the executions in
2015 to date (16 of the 20 executions). All executions conducted by Texas and Missouri in 2014
and 2015 have involved the use of pentobarbital in a single-drug lethal injection protocol.

189. Furthermore, Texas is known to have twice obtained new supplies of pentobarbital
just this year, first in March 2015, and as recenily as May 2015.

190.  Injust the last week of September 2015, the Texas Department of Criminal Justice
provided three vials of compounded pentobarbital to its counterpart in Virginia to be used in a
scheduled execution. On information and belief, it is not unusual for departments of corrections in
the executing states to transfer, exchange, ot sell execution drugs to each other.

Pharmacolégy of Midazolam

191. Unlike sodium thiopental and pentobarbital, both classifisd as barbiturates,
midazolam is classified as a benzodiazepine, a class of drugs including Valium, Xanax, and
Klonopin that are commonly used in the treatment of anxiety and panic disorders. Midazolam is '
incapable of inducing a “deep, comalike unconsciousness.” Midazolam acts to depress the activity
of the central nervous system (““CNS™), but the depth of that depression is limited, and even a large
dose of midazoiam will not result in unconscicusness or general anesthesia.

192. There is no pharmacological equivalency between benzodiazepines and
barbiturates when evalnated using the criteria of chemical (atomic) structures, mechanisms of
action, magnitude of pharmacological effect produced (considering partial versus full effects, as
well ag ceiling effects), approved and known therapeutic uses, or drug abuse and dependence

properties.
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193. This lack of pharmacological eqﬁivaiency between benzodizzepines and
barbiturates is also reflected by the different scheduling of these drugs by the DEA.

194, Both benzodiazepines and barbiturates act upon the same type of receptor complex
in the brain, the GABA4 receptor-chloride ion channel complex (“GABA receptor”). When the
GABA receptor is acted upon, chloride ion channels open. The influx of chloride ions from the
outeide of the neuron to the inside causes a decrease in electrical activity of the neuron, neuronal
inhibition, and ultimately CNS depression.

195. However benzodiazepines and barbiturates exhibit different mechanists of action
upon the receptor comnplex. These different mechanisms significantly impact the form and extent
of the effect of these two drug classes on the GABA receptor. |

196. Benzodiazepines (such as midazolam) require the presence of GABA, an inhibitory
neurolrangmitter in the brain, to exhibit any effect on the GABA receptor. GABA is a limited
resource as it is made and released by inhibitory neurons, which are finite in number, GABA must
be released and must act upon the GABA receptor at the same time as the benzodiazepine for drugs
like mit'iazolam to produce an inhibitory neuronal effect. Further, the presence of a benzodiazepine
only increases the frequency at which the GABA receptor complex opens, not the duration of that
opening. As a result of their mechanism of action, benzodiazepines can orly produce a partial
pharmacological effect.

197. In contrast, barbiturates do not require the presence of GABA to act upon the
GABA. receptor. Barbiturates can cause neuronal inhibition even when GABA is not present.
Further, unlike benzodiazepines, barbiturates increase the duration of opening at the GABA

receptor such that activity of the neuron is completely shut down, resulting in electrical silence.
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198. Midazolam bhas a ceiling effect that is not present in barbiturates, A ceiling effect
refers to a limit on the magnitude of the produced effect of a drug as the dose is increased.
Midazolam’s ceiling effect is a direct result of the mechanism of action described above, and

explains why benzodiazepines are incapable of rendering a person unconscioué and insensate to
pain. |

199, Injection of an IV bolus of 500 milligrams of midazolam, as called for by the July
2015 MDOC protocol, would produce a brain concentration many times higher than the
concentration at which the ceiling effect is observed.

200. However, increasing the dose of midazolam above the amount necessary to reach
the ceiling effect will have no additional effect on the neurons.

201. Thus even at concentrations of midazolam at or above the concentration at which
the ceiling effect is observed, the drug cannot be relied upon to rt:ndgr a person anesthetized and
insensate fo pain.

Midagelam Is Not an Ultra Short-Acting Barbiturate or Other Similar Drug

202. The Mississippi legislature has directed that the manner of execution for individuals
sentenced to death be “by continuous intravenous administration of a lethal quantity of an nltra
short-acting barbiturate or other similar drug in combination with a chemical paralytic agent until
death is pronounced' by the county coroner where the execution takes place or by a licensed
physician according to accepted standards of medical practice.” Miss. Code Ann. § 99-19-51.

203. Unable to obtain. Sodium Pentothal or Nembutal, and having declared its inability
to obtain pentobarbital sodium API, MDOC has now purchased midazolam to be used as the first

drug in the fhree-drug series.
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204. Midazolara is not an ultra shori-acting barbiﬂﬁ‘ate like Sodium Pentothal.
Midazolam is not a short- or intermediate-acting barbiturate like pentobarbital. Midazolam is not
a barbiturate at ajl. Rather midazolam belongs to the benzodiazepine clags of drugs.

205. An understanding of the pharmacological differences between barbiturates and
benzodiazepines is of the utmost importance when a benzodiazepine like midazolam is planned
for use as the first drug in a three-drug protocol for execution by lethal injection, Where the first
drug does not act swiftly and effectively to ancsthetize the prisoner such that he is both unconscious
and insensate before the executioner injects the second and third drugs, there is a substantial rigk
of severe pain and suffering.

206. Tt was with this understanding in mind that the Mississippi legislature specifically
directed the use of an ultra short-acting barbiturate or other similar drug for nse in lethal injections.

207, Tﬁere is no pharmacological equivalency between midazolam and ultra short-
acting barbitnrates when evaluated using the criteria of chemical (atomic) structures, mechanisms
of action, magnitude of pharmacological effect Aproduced (considering partial versus full effects,
as well as ceiling effects), approved and known therapeutic uses, or drag abuse and dependence
properties (as reflected by the different scheduling of these drugs by the DEA).

208, Any chemical that is not pharmacologically equivalent to an ultra short-acting
barbiturate cannot serve ag a valid pharmacological substitute,

209. The current MDOC execution protocol does not account for the difference between
an ultra short-acting barbiturate and midazolam, a benzodiazepine. The protocol simply substitates
midazolam fo‘r pentobarbital, which is in ferm substitated for Sodium Pentotaal, with no other

changes to the procedure.
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210. The Mississippi protocol doés pot provide for any procedural safeguards which
have been added to the revised lethal injection protocels of other jurisdictions in an effort to reduce
the substantial risk of serious harm that can result from failures in the administration of lethal
injection drugs. Importantly the MDOC protocol does not provide any instruction, timeline,
prodedure, or training for assessing the level of anesthetic depth of the prisoner prior to the
administration of the second and third drug in the three-dmg series.

CLAIMS FOR RELIEF
Count LA.: Use of Compounded Pentobarbital in a Three-Drug Lethal Injection Protocol
Violates Plaintiffs’ Right to be Free from Cruel and Unusual Punishment under the Eighth
and Fourteenth Amendments to the United States Constitution and Article 3, Sections 14 -
and 28 of the Mississippi Constitution

211. Plaintiffs reallege and incotporate by reference the allegations contained in Y 39
to 210.

212. Defendants claim they can no longer purchase Sodium Pentothal, as detailed supra.
Sodium Pentothal, also known as sodium thiopental, is among the ultra short-acting barbiturates
authorized by the Mississippi lethal injection statute and necessary to ensure that a prisoner is
properly anssthetized prior to the administration of the second and third drugs in the state’s lethal
injection protocol.

213. Defendants also claim they no longer possess an FDA-approved form of
pentobarbital, whose classification as a short- or intermediate-acting barbiturate renders its use in
executions (even in its FDA-approved fonm) a direct violation of the Mississippi statute.

214, MDOC’s decision to act contrary to the Mississippi statute for method of execution

violates Plaintiffs’ rights to be free from cruel and unusual punishment and to due process, as

guaranteed by the United States and Mississippi Constitutions, and as discussed in claim L infra.
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215. Defendants plan to use a compounded form of pentobarbital niade from active
pharmaceutical ingredients of wnknown origin that may be counterfeit, contaminated, or
ineffective.

216. In the altemative, Defendants intend to compound the drug by some other means
pursuant to an unknown process and protocol, and by individuals with unknown qualifications.

217. The Eighth Amendment to the United States Constitution, applicable fo the states
through the Fourteenth Amendment, and the corresponding provisions of the Mississippi
Constitution, prohibit the infliction of unnecessary pain in the execution of a death sentence.

718. Because it is nearly impossible to determine with certainty whether a prisoner will
suffer serious and needless pain and suffering during an execution, the question of whether a
particular execution procedure will inflict such pain and suffering involves an inquiry as to Whethef
the prisoner is subject to a substantial or intolerable risk of serious harm.

219.  Such a substantial or intolerable risk of serious harm may occur when a state lacks
a clear protocol for lethal injection, when experience with the procedure demonstrates that there
are foreseeable problems, or when it is known that the drugs intended for use in lethal injections
will very likely result in the prisoner suffering intense pain that an alternative procedure would not
cause.

220. The Defendants’ decision to use a previously untried form of pentobarbital created
with unknown and unregulated ingredients through an unknown and unregulated compounding
process creates a substantial and intolerable risk that the pentobarbital will be counterfeit,
contaminated, degraded, expired, or sub-potent, resulting in the infliction of cruel and unusual

punishment.
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221.  The Defendants’ untried and untested drugé create a substantial risk that Plaintiffs
will suffer unnecessary and excruciating 'pain either by the injection of the compounded
pentobarbital causing a painful reaction itself, or by the compounded pentébarbital failing to worl,
resulting in a torturous death by life suffocation and cardiac atrest.

222.  Thus, Mississippi’s planned use of compounded pentebarbital as the first drugin a
three-drug series, which is completed with the intravenous administration of a chemical paralytic
agent and pptassium chloride, creates a substantial risk of serious ha_rrn. and severs pain to
Plaintiffs.

223, The.re: ig a feasible alternative which conld substantially reduce the risk of severe
pain and serious harm presented by the continuous intravenous administration of compounded
pentobarbital in combination with a chemical paralytic agent and potassiﬁm chioride.

224. The use of an FDA—approved, ulfra short-acting barbiturate in a single-drug
protocol is a feasible and available alternative which would significantly reduce the substalntial
risk of severe pain presented by Mississippi’s current procedure. Other jurisdictions have alréady
moved towards the use of a single-drug anesthetic-only protocol.

225. _If no FDA-approved ultra short-acting barbiturate can be legally sold to a
department of corrections for use in executions, and only in that event, the use of'an FDA-approved
short- or intérmediate-acting barbiturate in a single-drug protocol is a feasible and available
alternative which would significantly reduce the substantial risk of severe pain presented by
Mississippi’s current procedure, |

226. If the alternatives pled in 1% 224 to 225 are not legally available, and oniy in that
event, the use of an ultra short-acting barbiturate, compounded by a duly licensed compounding

pharmacy, tested for integrity, purity, and potency by a laboratory unaffiliated with the
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compounding pharmacy industry dr a daparﬁnent of corrections, and used in a single~dﬁ1g
anesthetic-only j)rotoool (without a paralytic agent or potassium chloride), is a feasible and
available altsmative which would significantly reduce the substartial risk of severe pain presented
by Mississippi’s current procedure.

227,  Ifthe alternetives pled in ¥y 224 to 226 are not legally available, and only in that
event, the use of a short- or intermediate-acting barbiturate, compounded by a duly licensed
compounding pharmacy, tested for integrity, purity, and potency by a laboratory unaffiliated with
the compounding pharmacy industry or a department of corrections, and used in a single-drug
anesthetic-only protocol (withoul a paralytic agent or potassium chloride), is a feasible and
available alternative which would significantly reduce the substantial risk of severe pain presented
by Mississippi’s cutrent procedure.

228. Defendants’ refusal to adopt these alternatives for the exeoutions of Plaintiffs, in
the face of these documented advantages, without a legitimate penological justification for
adhering to its current method of execution, constitutes cmé:l and unusnal punishment prohibited
by the Eighth Amendment.

299. To the extent that Defendants’ refasal to adopt the single-drug anesthetic-only
barbiturate technique is based on the requirements of Miss. Code Ann. §99-19-51, that part of the
statute which requires the use of a “chemical paralytic agent” in executions should Be held
mnconstitutional as contrary to the Eighth Amendment.

230.  Forthe reasons set forth abave, Defendants are deliberately indifferent to Plaintiffs’

constitutional rights.
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231, This Court has the jurisdiction and authority to enter a deciaratory judgment, and a
preliminary and permanent injunction to prevent the violations of the Eighth and Fourteenth
Amendments alleged in Count LA,

Count 1.B.: Use of Midazolam in a Three-Drug Lethal Injection Protocol Violates
Plaintiffs’ Right to e Free from Cruel and Unusual Punishment under the Eighth and
Fourteenth Amendments to the United States Constitution and Article 3, Sections 14 and
28 of the Mississippi Constitution

232.  Plaintiffs reallege and incorporate by reference the aliegations contained in f 39
10 23L

233. Defendants claim they can no longer purchase Sodium Pentothal, as detailed supra.
Sodium, Pentothal, also known as sodinm thiopental, is ameng the ultra short-acting barbiturates
authorized by the Mississippi lethal injection statute and necessary to ensure that a prisoner is
properly anesthetized prior to the administration of the second and third drugs in the state’s lethal
injection protocol.

234, Defendants also claim they no longer possess an FDA-approved form of
pentobarbital, whose classification as 2 short- or intermediate-acting barbiturate renders its use in
executions (even in its FDA-approved form) a direct violation of the Mississippi s’\catute.

235. Defendants further claim they have been unsuccessful at obtaining pentobarbital is
any form despite the fact that several other jurisdictions have obtained and utilized compounded
pentobarbital in lethal injection executions this year.

236.  On July 28, 2015, MDOC amended its lethal injection protoccl. The current

protocol now provides for the use of midazolam as the first drog in the serjes in the event of the

unavailability of pentobarbital. No other changes were made to the protocol.
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237. The Eighth Amendment to the United States Constitution, applicable to the states
through - the Fourteenth Amendment, and the corresponding provisions of the Mississippi
Constitution, prohibit the infliction of unnecessary pain in the execution of a death sentence.

| 238. Because it is nearly impossible 1o detenﬁine with certainty whether a prisoner will
suffer serious and needless pain and suffering during an execution, the question of whether a
particular sxecution procedure will inflict such pain and suffering involves an inquiry as to whether
the prisoner is subject to a substantial or intolerable risk of serious harm.

239.  Such a substantial or intalerable risk of serious harm may occur when a state lacks
a clear protocol for lethal injection, when experiénce with the procedure demonstrates that there
are fore;eeable problems, or when it is known that the drugs intended for use in lethal injections
will very likely result in the prisoner suffering intense pain that an alternative procedure would not
cause.

240. The Defendants’ decision to use midazolam as the first drug in its lethal injection
series in the event of the unavailability of pentobarbital creates a substantial and intolerable risk
that the Pleintiff will not be anesthetized and insensate prior to the adminisiration of the second
and third drugs, resuiting in the infliction of cruel and unusual punishment, a torturous death by
life suffocation and cardiac arrest.

94]., Midazolam is not a barbiturate. Rather, midazolam is classified as a
benzodiazepine, the sume class of drugs as Valium, Xanax, and Klonopin.

242. There is no pharmacological equivalency between benzodiazepines and
barbiturates when evaluated using the criteria of chemical (atornic) structures, mecharisms of

action, magnitude of pharmacological effect produced (considering partial versus full effects, as
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well as ceiling effects), apﬁroved and known therapeuatic uses, or drug abuse and dependence
properties (as reflected by the different scheduling of these drugs by the DEA).

243. Ualike barbiturates, benzodiazepines have a ceiling effect. This ceiling effect
restricts the magnitude of pharmacological effects that can be produced by midazolam, and is a
direct result of benzodiazepines’ mechanism of action. Barbiturates have a different mechanism

of action and therefore do not exhibit a ceiling effect.

244, Injection of an IV bolus of 500 milligrams of midazolam\, as called for by the July
2015 MDOC protocol, would produce a brain concentration many times higher than the
concentration at which the ceiling effect is observed.

245. However, increasing the dose of midazolam above the amount necessary to reach
the ceiling effect will have no additional effect on the neuroxns.

246, Thus even at concentrations of midazolam at or above the concentration at which
the ceiling effect is observed, the drug canmot be relied upon to render a‘person anesthetized and
insensate to pain.

247. Mississippi’s planned use of midazolam as the first drug in a three-drug series,
which is completed with the intravenous administration of a chemical paralytic agent and
potassiam chloride, creates a substantial risk of serious harm and severe pain to Plaintiffs.

248.  There ig a feasible alternative which could substantially reduce the risk of severe
pain and serious harm presented by the continuous intravenous administration of midazolam in
combination with a chemical paralytic agent and potassinm chloride.

249. Theuse of a single-drug anesthetic-only protocol as set forth in 19224 to 227 above

is a feasible and available alternative which would significantly reduce the substantial risk of
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sevefe pain presented by the use of midazolam as the first dlﬁg in a three-diug series. Other
jurisdictions have already moved towards the use of a single-drug anesthetic-only protocol.

250. Defendants’ refusal to adopt these alternatives for the executions of Plaintiffs, in
the face of their documented advantages, without a legitimate penological justification for adhering
to its current method of execution, constitutes cruel and unusual punishment prohibited by the
Eighth Amendrment.

251. To the extent that Defendants’ refusal to adopt the single-drug anesthstic-only
barbiturate technique is based on the requirements of Miss. Code Ann. §99-19-51, that part of the
statute which requires the use of a “chemical paralytic agent” in executions should be held
unconstitational as contrary to the Bighth Amendment.

252. Forthe reasons set forth above, Defendants are deliberately indifferent to Plaintiffs’®
constitutional rights.

253.  This Court has the jurisdiction and authority to enter a declaratory judgment, and a
preliminary and permanent injunction to prevent the violations of the Eighth and Fourteenth
Amendments alleged in Count LB, |

Count IT: Failure to Use an Ultra Short-Acting Barbiturate ox Other Similar Drug
as Directed by Mississippi Statute Violates Plaintiffs’ Right to be Free from Cruel and
Unusual Punishment and Right to Due Process under the Eighth and Fourteenth
,Amendmecnts to the United States Constitution

254. Plamtiffs reallege and incorporate by reference the allegations contained in 99 39
to 253,

255. The Mississippi legislature has directed that the manner of execution for individuals

sentenced to death be “by continuous intravenous administration of & lethal quantity of an ultra

short-acting barbiturate or other similar drug in combination with 2 chemical paralytic agent until
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death is pronounced by the county coroner where the execution takes place or by a licensed
physician according to accepted standards of medical practice.” Miss. Code Ann. § 99-19-51.

256. Plaintiffs have a life and liberty interest created by the requirement of an “ultra
short-acting barbiturate or other similar drug” in Section 99-19-51. This interest is protected by
the Due Process Clause of the Fourteenth Amendment.

257. Pror to 2011, Defendants used Sodium Pentothal (also known as sodium
thiopental) as the first drug in a thres-drug lethal injection protocol. Sodium Pentothal is classified
as an ultra short-acting barbiturate. This classification is based on the drug’s speed of onset and
duration of effect.

258. By the enactment of Miss. Code Ann, § 99-19-51, the Mississippi legislature has
directed that use of an ultra short-acting barbiturate is necessary to ensure that a prisoner is propeily
anesthetized prior to the administration of the second and third drugs. In addition to creating a life
and libetty interest protected by the Fourteenth Amendment, the statute’s legislative determination
of the method of minimizing the risks of torturous harm in Mississippi executions is relevant for
Fighth Amendment purposes.

259. Defendants claim they can no longer purchase Sodium Pentotbal, as detailed supra.
Asa re;sult, MDOC emended its protocol to allow for the use of pentobarbital as the first drug in
the three-drug series where Sodium Pentothal is unavailable.

260, Pertobarbital — even in its FDA-approved form ~ is not classified as an ultra short-
acting barbiturate. Rather it is classified as a short- or intermediate-acting barbiturate. This
classification recognizes the slower speed of onset of pentobarbifal when compared to an ulra

short-acting barbiturate.
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261.  While the Mississippi statite provides for use of an “ulira short;actmg barbiturate
or other sitnilar drug,” pentobarbital is not sufficiently similar to an ultra short-acting barbiturate
as to be considered an “cther similar drug” within the meaning of a statute. This is true even for
FDA-approved pentobarbital, let alone for compounded pentobarbital made from unknown active
pharmaceutical ingredients, as MDOC intends to now use.

262. Defendants have further amended the MDOC protocol to provide for the use of
midazolam as the first drug in a three-drug series in the event of the unavailability of pentobarbital. -

263. Midazolamn is not a barbiturate. Rather, midazolam is classified as a
benzodiazepine, the same class of drugs as Vjalium, Xanax, and Klonopin.

264, There is no pharmacological equivalency between benzodizzepines and
barbiturates when evaluated using the criteria of chemical (atomic) structures, mechanisms of
action, magnitnde of pharmacological effect produced (considering partial versus full effects, as
well as ceiling effects), approved and known therapeutic uses, or drug abuse and dependence
properties (as reflected by the different scheduling of these drugs by the DEA).

265. MDOC’s decision to use compounded pentobarbital or midazolam as the first drug
in its upcoming executions is in clear violation of Miss. Code Ann. § 99-19-51. As such this
decision violates Plaintiffs’ rights guaranteed by the Eighth Amendment to the Unifed States
Constitation.

266. MDOC’s decision to use compounded pentobatbital or midazolam as the first drug
in its upcoming executions further violates Plaintiffs’ right, guaranteed by the Fourteenth
Amendment to the United States Constitution, to not be executed except in accordance with

Section 99-19-51. Mississippi law provides no adequate post-deprivation remecy for the harm that
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will be caused by Defendants’ denial of Plaintiffs’ righf to be executed only with the use of an
ultra short-acting barbiturate or other similar drug.

267. For the reasons set forth above, MDOC’s failure to use an ultra short-acting
barbiturate as required by Miss. Cede Axn. §99—19.ﬂ51 creates an unacceptable risk of severe pain
and serfous harm in violation of the Eighth Amendment, and violates Plaintiffs’ due process
guarantees under the Fourteenth Amendment.

268. This Court has the jurisdiction and authority to enter a declaratory judgment, and 2
preliminary and permanent injunction to prevent the violations of the Eighth and Fourteenth
Amendments alleged in Count IL

Count III: Mississippi’s Continued Use of a Three-Drug Protocol in the Face of Evolving
Standards of Decency Which Require Abandonment of the Use of a Chemical Paralytic
Agent and Potassinm Chloride, Violates Plaintiffs’ Right to be Free from Cruel and
Unusual Punishment under the Eighth and Fourteenth Amendments to the United States

Constitution and Article 3, Sections 14 and 28 of the Mississippi Constitution

269. Plaintiffs re-allege and incorporaie by reference the aliegations contained in {39
1o 268.

270. “The basic concept underlying the Eighth Amendment is nothing less than the
dignity of man . . . . The Amendment must draw its meaning from the evolving standards of
decency that mark the progress of a maturing society.” 4tkins v. Virginia, 536 U.S, 304, 311-312
(2002) (quoting Trop v. Dulles, 356 U.S. 86 (1958)). The United States Supreme Court has
repeatedly looked to legislation enacted by the states as the “clearest and most reliable objective
evidence of contetporary values,” id. at 312 (quoting Pemy v, Lynaugh, 492 U.S. 302, 331
(1989)), relying on such. legislative evidence of evolving trends to narrow the classes of those

individuals we seek to punish through the death penalty and to determine the suitability of those

methods and protocols by which we carty out such sentences.
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271. Defendants can ﬁo longer purchase Sodium Pentothal, as detailed sﬁpra.
Defendants have not used Sodium Pentothal in an execution since 2010.

272. Defendants have amended their lethal injection protocol to provide for the use of
pentobarbital in the event that Sodium Pentothal is unavailable. In executions conducted in 2011
and in 2012, MDOC used pentoﬁarbital as the first drug in its three-drug lethal injection protocol,
in place of Sodium Pentothal.

273. These eight (8) executions used the FDA-approved form of pentobarbital, marketed
as Nembutzl and purchased by MDOC in Mareh 2011.

274, Defendants no longer possess an FDA-approved form of pentobarbital. fnstead
Defendants have purchased pentobarbital sodium API to be compounded into injectable
pentobarbital for use in upcoming lethal injections.

275. Defendants have also amended the MDOC lethal injection protocol to provide for -
the use of midazolam as the first drug in its three-drug series in the event a sufficient quantity of
pentobarbital is tnavailable. As detailed supra, defendants have purchased midazolam from an
unknown source on an unknown date.

276. Mississippi’s decision to continue use of a three-drug lethal injection protocol runs
contrary to the trend towards single-drug anesthetic-only protocols employed successfully by other
states in recent years.

277. No state has used pentobarbital in a three-drug protocol this year (with 20
execulions having been conducted by five states to date). Onlyr Oklahoma used pentobarbital in a
three-drug protocol in 2014, accounting for just two (2) of the 35 executions conducted by seven

(7) states last year.
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27 8 The chart below summarizes this evolving trend away- from the use of three-drug
lethal injection protocols, particularly those involving pentobarbital. The execution methods,
protocols, and drugs (as contained in the chart) track the lethal injection statutes propagated by

state legislatures, as well as the lethal injection protocols propagated and implemented by state

departments of corrections.

3-drug 1-drug 3-drug 1drug 3edrug 2-drug Other Total
sodiurn sodium pentobarbital | pentobarbital | midazolam | midazolam
thiopental thiopental
2010 34 9 1 0 0 0 ) 46
TX, LA, OK, OH, WA OK YA, UT
FL, M3, VA,
AL, GA, AZ
2011 7 1 I 4 0 0 [i 43
AL, GA, MO, OH OK, TX, 8C, § OH
X, A7 MS, AL, AZ,
GA, DE, VA,
FL,ID
2012 0 0 21 22 0 O 0 43
OK, TX, M3, [ AZ OH,ID,
FL,DE TX, 5D
2013 0 0 12 24 2 0 ) 19 |
OK,FL AL | TX,GA, | ¥FL vA
04, AZ, MO |
2014 0 0 2 22 9 2 35 |
. : oK. TX, MO, GA | FL, OK OH, AZ
2015 0 0 0 18 2 0 ] 20
(to date)
GA, TX, MO | FL, 0K
279. The trend towards abandonment of the three-drug protocol is evidence of the

evolving standards of decency which inform the Eighth Amendment. From 2010 to 2012, of the
132 executions conducted nationwide, over 70 percent (94 executions) were conducted using a
three-drug protocol. Yet since 2013, just three states have conducted executions using a three-crug
protocol, a total of 27 executions (29 percent) of the 94 conducted nationwide. Only 14‘ of these
94 executions used pentobarbifal in a three-drug series (15 percent of executions nationwide). Only
13 of these 94 executions used midazolam in a three-drug series (14 percent of executions

nationwide).
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280. Put another way, forty-seven of the fifty states punish murder without undertaking
the risk of conscious, torfurous pain and suffocation which is raised by the use of a chemical
paralytic agent and potassium chicride in the three-drug protocol.

281. It follows that use of the three-drug protocol by Mississippi constitutes cruel and
unusual punishment in violation of the Eighth Amendment.

282, Defendants continued use of a three-drug lethal injection protocol, when other
states have abandoned this method in favor of a single-drug, anesthetic-only protécol, violates
Plaintiffs’ right to be free from cruel and unusual punishment as guarantsed by the Unitad States
and Mississippi Constitutions.

283, This Court has the jurisdiction and authority to enter a declaratory judgment, and a
preliminary and permanent injunction to prevent the violations of the Eighth and Fourteenth
Amendments alleged in Count I

Count IV: Violation of Plaintiffs’ Right to Notice of the Defendants’ Method of Execution
under the Fourteenth Amendment to the United States Constitution and Article 3,
Section 14 of the Mississippi Constitution

284. Plaintiffs reallege and incorporate by reference the allegations contained in Y1 39
t0 283.

285. Defendants can no longer purchase Sodium Pentothal, as detailed supra. Sodinm
Pentothal, also known as sodium thiopental, is an ultra short-acting barbiturate, required by
Mississippi statute and necessary to ensure that a prisoner is properiy anesthetized prior to the
administration of the second and third drugs in the state’s lethal injection protocol.

286. Defendants also no longer possess an FDA-approve'd form of pentobarbital.

287. Defendants have obtained active phanmaceutical ingredients from a compounding

pharmacy to try to manufacture a sterile injectable form of pentobarbital.
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288, Defendants have not disclosed to Plaintiffs where they have compounded, or where
they intend to compound the raw ingredienis to try to make a sterile injectable form of
pentobarbital.

289. Defendants have not disclosed to Plaintiffs the training or qualifications of the
individuals responsible for trying to compound the raw ingredients to make a sterile injectable
form of pentobarbital.

290. . Furthermore, Defendants have obtzined midazolam from an unknown source on an
unknown date. Defendants have amended the MDOC lethal injection protocol to provide for the
use of midazolam as the first drug in the three-drug series in the event of the unavailability of
pentobarbital.

291.  On information and belief, Defendants intend to execute Plaintiffs with drugs or
ingredients that have never been used before in an execution in Mississippi.

292. Under the due process clauses of the United States and Mississippi Constitutions,
Plaintiffs are entitied to notice of the Defendants’ intended method of execution, including
information about the drugs Defendants have obtained and the steps by which any API wﬁl be
compounded into & sterile injection to be used in executions.

293, Defendants’ failure to disclose the manufacturer of the active pharmaceutical
ingredients it purchasec to make pentobarbital, Defendants” failure to disclose the supplier of its
recent purchase of reidazolam, and Defendants’ failure to disclose how, where, and when they
intend to try to compound any raw ingredients into sterile injectable solutions for use in executions
violates Plaintiffs’ right to due procesé under the United States and Mississippi Constitutions.

294.  For the reasons set forth above, Defendants are deliberately indifferent to Plaintiffs’

consiitutional rights,
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295.  This Court has the jurisdiction and anthotity to enter 2 declaratory judgment, and a
preliminary and permanent injunction to prevent the violations of the Eighth and Fourteenth
Amendments alleged in Count IV,

Count V: Viclation of Plaintiffs’ Right of Access to the Courts under the First and
Fourteenth Amendment to the United States Constitution and Article 3, Seetion 14 and 24
of the Mississippi Constitution

206. Plaintiffs reallege and incorporate by reference the allegations contained in ¥ 3%
to 295.

207. Defendants can no longer purchase Sodium Pentothal, as dstailed supra. Sodium
Pentothal, also known as sodium thiopental, is an ultra short-acting barbiturate, reqﬁired by
Mississippi statute and necessary to ensure that a prisoner is properly ancsthetized prior to the
administration of the second and third drugs in the state’s lethal injection protocol.

298. Defendants also no longer possess an FDA-approved form of pentobarbital.

299. Due to the unavailability of FDA-approved pentobarbital, Defendants have
changed their lethal injection protocol by substituting 2 compounded form of pentobarbital for the
FDA-approved drug Nembutal. |

300. Defendants _hava further amended their protocol to provide for the use of
midazolam in the event of the unavailability of pentobarbital.

301. Defencants have purchased the active pharmaceutical ingrediex_ﬁs for pentobarbital,
and already have, or will in the future, devise a way to try to compound the active pharmaceutical
ingredients to create a sterile injectable form of pentobarbital.

302. Defendants have purchased midazolam in an unknown form, from an unknown

supplier, on an unknown date.
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303. Defendants have asserteﬂ that the identity of the manufacturer and supplier of lethal |
injection drugs is confidential for fear the disclosure of such information would forestall MDOC’s
ability to obtain lethal injection drugs in the future. MDOC will not tell Plaintiffs who
manufactured the active pharmaceutical ingredients, who manufactured or supplied the
midazolam, where lethal injection drugs have been or will be compounded, and the training and
qualifications of the individuals who have or will compound the drugs. This information is
necessary in order for Plaintiffs to more fullS/ determine the risks associated with Defendants’®
lethal injection drugs.

304, Plaintiffs possess a right to file a legal challengs to enjoin their executions if
Defendants’ execution procedure presents a sibstantial risk of serious harm, in violation of the
Eighth and Fourteenth Amendments to the United States Constitution.

305. Plaintiffs also possess a right under the First and Fourteenth Amendments to the
United States Constitution and Axticle 3, Section 24 of the Mississippi Constitution to have a
reasonable opportunity to present legal claims implicating fundamental constitutional rights to the
courts.

306. Defendants’ policy of secrecy prevents Plaintiffs from accessing all of the relevant
information they need to mount an Eighth Amendment challenge to Defendants’ lethal injection
protocol, and thus violates their right of access to the courts.

307. For the reasons set forth above, Defendants are deliberately indifferent to Plaintiffs’
constitutional rights.

308. This Court has the jurisdiction and authority to enter a declaratory judgment, and a
preliminary and permanent injunction to prevent the violations of the Eighth and Fourteenth

Amendments alleged in Count V.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiffs request that this Court:

L.

Grant a declaratory judgmént that neither pentobarbital nor midazolam are ulira-
short acting barbiturates or other sixnilar drugs and are therefore not permitted for
lethal injection executions in. Mississippi;

Grant preliminary and permanent injunctive relief to enjoin the Defendants, their
officers, agents, employees, and all persons acting in concert with them from
executing Plaintiffs with any drug which is not an ultra short-acting barbiturate;
Grant preliminary and permanent injunctive relief to enjoin the Defendants, their
officers, agents, employees, and all persons acting in concert with them from
executing Plaintiffs with either compounded pentobarbital or midazolam, which are
neither ultra-short acting barbiturates nor similar to ulira short-acting barbiturates;
Grant a declaratory judgment that the words “in combination with a chemical
paralytic agent” in Miss. Code Ann. §39-19-51 violate the Eighth and Fourteenth
Amendment to the United States Constitution;

Grant preliminary and permanent injunctive relief to enjoin the Defendants, their
officers, agents, employees, and all persons acting in concert with them from
executing Plaintiffs with compounded drugs;

Grant preliminary and permanent injunctive relief to enjoin the Defendants, their
officers, agents, employees, and all persons acting in concert with them from
executing Plaintitfs with a three-drag series which inciudés a chemical paralytic

agent and potassium chloride;
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10.

11.

Grant preliminary and permanent injuﬁctive relief to enjoin the Defeﬁdants, their
officers, agents, employees, and all persons acting in concert with them from
executing Plaintiffs until such time as Defendants can demonstrate the integrity,
purity, potency, and legality of any and all controlled substances they intend fo use
for Plaintiffs” executions;

Grant preliminary and permanent injunctive relief to enjoin the Defendants, their
officers, agents, employees, and all persons acting in concert with them from
executing Plaintiffs without providing full' and complete information about the
drugs that Defendants intend to use in their execution, within sufficient time for
Plaintiffs to raise any statutory or constitutional challenges to the use of said drugs.

Grant preliminary and permanent injunctive relief to enjoin the Defendants, their

officers, agents, employees, and all persons acting in concert with them from

executing Plaintiffs until such tirne as Defendants can demonstrate that measures
are in place to allow for Plaintiffs® ¢xecution in a manner that complies with the
Eighth and Fourteenth Amendments to the United States Constitution;

Award costs and attorney’s feesfpursuant to 42 U.8.C. §1988; and

Grant any such other relief that thig Court determines to be just ard proper in these

premises.
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Respectfully submitted,

/s/ James W, Craig

James W. Craig, MSB # 7798

Emily M. Washingion (pro hac vice)

The Roderick & Solange MacArthur Justice Center
4400 South Carrollton Ave.

New Orleans, LA 70119

(504) 620-2259 {p)

(504) 208-3133 (D)

jim.craig@macarthuzjustice.org
emily.washington@macarthurjustice.org

Counsel for Plaintiffs Jordan and Chase
Respectfully submitted,

/s/ Stacy Ferraro

Stacy Ferraro, MSB no. 100263
239 N, Lamar Street, Suite 604
Jackson, MS 39201

(601) 576-2322 (p)

(601) 576-2319 {H)
lifestoryms@gmeail.comm

Counsel for Intervenor Loden

Dated: Septernber 28, 2015

CERTIFICATE OF SERVICE
1 hereby certify that I have filed this pleading with the Electronic Case Filing System of
the United States District Court for the Southern District of Mississippi, and have thereby served
counsel of record for the Defendants and the Intervenor in this case.

This, the 28th of September, 2013,

/[stTames W, Craig
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IN TEE CIRCUIT COURT OF HARRISON COUNTY, MISSISSIPPI
FIRST JUDICIAL DISTRICT '

STATE OF MISSISSIPFI
¥S NO, 18,807

RICHARD GERALD JORDAN

FINAL JUDGMENT

On this day, April 24, 1998, the fifth (5th) day of this jrial, Court convened in the First
Judicial Distriet of Hardson County, Mississippi. The jury composed of David Mackay
and eleven (11) others together with two (2) alternates all good and lawful citizens of the
First Judicial of Harrison County, Mississippi, were placed {n .the Jury box and the
sentencing phase of Richard Gerald Jordan continued. Afier both parties rested, the jury
zeceived the instructions of the court, heard arguments of counsel and retired to the fury
toorn to consider their verdict, with the exception of the alternates who were excused by
the court. After their deliberations, the jury refurned into open court with the following

verdicts, to-wit;

“We, the jury, unanimously find from the evidence beyond a reasonable -
doubt that the following facts existed at the time of the commission of
the Capital Murder,

I.) That the defendant actually killed Edwina Marter.
Next, we the jury, unanimously find that the aggravating circumstances ofs

1.) Richard Jordan committed the Capital Murder while engaged in the
crime of Kidnapping Edwina Marter.

2.) Richard Jordan committed the Capital Murder for pecuniary gain.

3.) Richard Jordan committed a Capital offense which was especially
heinous, atrocious & cruel & whether the murder was conscienceless
& pitiless. In support of this circumstance the State claims that
Edwiga Marier was murdered in executlon style & that she was
subjected to extreme mental torture caused by her abduction from the
horme wherein she was forcad to abandon her unattended three year
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old ¢hild & removed to a wooded area at which Hme she was shot
in the back of the head by Jordan,

exist beyond a reasonable doubt & are sufficient to us to impose the death penalty and
that there are insufficient mitigating circumstances to owt weigh the aggravating
cirenmstances and we further find unanimously that the defendant should suffer death.™

s/ David M. Mackay
FOREMAMN OF THE JURY

A poliing of the jury conficmed theiy verdict. ..

Thereupon the defendent was placed at the bar of the court and was asked if he had
anything to say as to why the sentencs of the law should not be pronounced against him

herein, Nao sufficient reasons were given,

ORDERED that in accordance with the verdict of the jury and the lew, the Defendant,
Rickard Gerald Jordan, for his offense of Capitél Murder, s heraby sentencad to suffer
death a3 provided by lew. The date of execution of this death sentence is set for May 26,
1998,

ORDERED that the Defendant, Richard Gerald Joxdas, is hereby remanded 1o the
laywful eustody of the Sherff of Harison Cowmty, Mississippi, for Immediate
trapsportation to the Mazimum Secuwrity Unit at the Mississippi Statc Penjtentiary,
Parchman, Mississippi, where at some time on the 26th day of May, 1998, he shal suifer
the penalty of DEATH 1o be administered as provided by law,

QRDERED this the 24th day of April, 1998,

o ————

o
KOSTA NIVLAHG

ST Tk




| STATE OF OKLAHOMA
 COUNTY OF TULSA |
. AFFIDAVIT OF CRAIG W. STEVENS Ph n. _ _
PERSONALLY’ APPEARED 'BEFORE ME the unders:gned zmmorxty in and for the )
: jixzisdmtmn -aforesaid, tha wgtmn-named_ Cra,tg W, Stevex;st PhI, who be1_ng_ by _m,e ﬁrst _d_uly
'.swom deposed znd said: | | | '
-1 ‘\/Iy nama 15 Crazg W Stevens, PhD I am OVEr enghtean years of age and A
- : compatem to give swort testlmany ina court of law. T have personal knowiedgs of the matiers and
. facts set fort'n mﬂ:ns afﬁda.wt o | R |
25; Tam a?:"rofeswr of Phamacelogy, a f’ull—ttma facuity membar in the department of
: Pharmacology and Physmlogy at the CQIIeo'e of' bsteopathw Medicine, a u;ﬂt of the Oklahoma y
_ Star.e Umversﬂy, Center for. Health Sc:{ensas campus in Tulss, Oklahoma, I have he]d this pssmon _
: | sineg 2000.
| 3. ' Aﬁer rec&wmg my PhD in Phannacolagy from the Mayc Chmc; in Roohester _
: anesota, I mmpieted & 2=year postdoctoral fellC}WShlp at the University of anesota Medital
_School in aneapohs anesaml secured aposmtm a5 anAssmtant Professer of Pharmaco}ogy' |
: Wu'rh my: present employer in 1990 and rose tﬂ Assooiate Professor of Phannacoiogy in 3993
4,' Bemdes my regular dutxes of teaohmg medlcal students, pursumg researoh a;nd
:schélaﬁy‘actmties—- and serving on coilage o.omm:ﬁees,- 1 work parf-time as a I_itiga.tlen eonsuitant
. audfor expert Wilniéss on cases mvalvmg pharmacologmal issies, o
5 On Murch 6 2016 I prowded an amended htlgatwm Teport on Lssues re}ated to |

lethal inj'ecﬁox; Executions in .M_lss_ismppx in the:wase of R,zehard.fqrdm etal, v Marshall Fisher,




et al, no. 3:15-cv-00295, in the United States District Court for the Southern District of -
Mississippi.
6. A true and correct copy of that report is attached hereto.

7. The matters contained in the March 2016 report are true and correct to the best of

my knowledge.

FURTHER AFFIANT SAYETH NAUGHT.
This the EE y of March, 201 5.

Sworn to and subscribed before me, this the % %ay of March, 2016.

i e KA

e OFFGIAL SEAL
ROBERT A PERRY
NOTARY PUELIC STATE OF OKLAHOMA N '
By s 2202018 My commission expires: . ‘ Cr/

e
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1. Background and Qualifications of the Authar

Cralg W. Stevens, Ph.D., is the author of this report, He performed the medical and
pharmacological literature research, the pharmacolegical calculaticns used to determine the
blood levals of thiopental and midazolam, and completed the writing of the entirety of this
report. Dr. Stevens is @ Profassor of Pharmacology, a full-time faculty member in the
department of Pharmacology and Physiology at the College of Osteapathic Medicine, a unit of
the Oklahoma State University, Center for Health Sciences campus in Tulsa, Oklahoma.

After receiving his Ph.D. in Pharmacology from the Mayo Clinic, in Rochester, Minnesota, Dr.
Stevens completed a 2 year postdoctoral fellowship at the University of Minnesota Medical
School in Minneapolis, Minnesota, and secured a position as an Assistant Professor of
Pharmacology with his prasent employer in 1990. He advanced through the academic ranks to
Assoclate Professor of Pharmacology in 1993, and Professor of Pharmacology in 2000.

Besides his regular duties of teaching medical students, pursuing research and scholarly
activities, and serving on college committees, Dr. Stevens works part-time as a litigation
consultant/expert witness on cases involving pharmacological issues. He has consulted in both
civil and criminal cases, working with both the prosecution or plaintiff and the defendant. With
regard to the pharmacological issues of lethal injection, he has consulted with the State as well
as with Federal Public Defenders representing condemned inmates.

Dr. Stevenhs was asked to investigate the pharmacological nature of midazolam regarding its use
as a lethal injection drug and specifically (a) whether midazolam can be characterized as an
“other similar drug” to an ultra short-acting barbiturate, such as thiopental (the original first
drug used In the MS three drug lethal injection protocol), and (b) whether the use of midazolam
as the first drug in Mississippi’s three-drug lethal Injection protocol creates a substantial risk of
serious harm and severe pain to the condemned prisoner.

Dr. Stevens’ curriculum vitae {CV) is attached as Appendix A to this report.
2. Midazolam and Thiopental are not Pharmacologically Equivalent
A. Pharmacological Equivalency and Pharmacological Substitution

Each drug has a unique chemical {atomic) structure and exerts a unique profile of pharmacolcgical
effects. Drugs are classified both by their chemical structures and by their therapeutic uses. Drugs
that have very similar chemical structures are grouped together based on that structure. Drugs
that have similar therapeutic uses are also grouped together by their therapeutic or
pharmacological effects.

Pharmacoiogical equivaiency s present when two or more drugs exhibit the same or closely
simitar pharmacological properties. It is a working principle used by physicians who often
substitute drugs due to drug allergies or for reasons of cost. Pharmacological equivalency is also
the guiding principle for the FDA to accept & generic version of the same branded drug (e.g.
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Walgreen’s ibuprofen, the generic form, is pharmacologically equivalent to Advil®, the branded
formulation of ibuprofen. See Meredith 2003, Borgheini 2003).

Pharmacological substitution is the act of using one drug in the place of another. It is axiomatic
that in order to maintain the same pharmacological and therapeutic effect of two drugs, the drug
that is substituted must have pharmacological equivalency to the new drug.

There is no question that midazolam and thiopental are different drugs. The key question in
substituting drugs for lethal injection is ene of a pharmacological nature: Does midazolam have
pharmacological equivalency to thiopental such that a valid pharmacological substitution can be
made? Pharmacological equivalency between midazolam, a benzodiazepine, and thiopental, a
barbiturate, is examined herein with respect to pharmacological classification by chemical
(atomic) structure, mechanisms of action, partial and full effects of these agents and the
‘ceiling effect’, therapeutic uses, and DEA scheduling of these agents.

B. Pharmacological Classification of Miduazolam and Thiopental

Midazolarn belongs to the class of drugs called benzodiazepines and thiopental is 2 member of the
barhiturate class of drugs {Brenner and Stevens, 2013). The chemical structure of midazolam and
thiopental are shown in the first row of Table 1 below {next page) to provide an accessible first
exposure to the differences between the two drugs. The untrained eye clearly recognizes that
midazolam and thiopental do not have similar structures and are not close analogs. The second row
in Table 1 (previous page) shows examples of other drugs from the same class of drugs as
midazolam and thiopental. Most notably, at the center of the benzodiazepines there is 7-sided ring
with two nitrogen atoms (N) attached to a 6-sided ring with one chloride atom (Cl). Quite
differently, the two barbiturates do not contain such a core structure and Instead consist of a single
6-sided ring contaihing two nitrogen atoms. The non-expert can see that the chemical structure of
the benzodiazepine, midazolam is similar to diazepam {Valium®), and the chemical structure of the
barbiturate, thiopental, is similar to pentobarbital (Nembuytal®). There is an irrefutable difference
between rmidazolarn and thiopental at the atomic level.

In summary, Table 1 (next page) shows that pharmacological equivalency by consideration of
chemical structures is NOT met when employing midazelam as a substitute for thiopental.
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Table 1. Visual comparison of benzodiazepine and barbiturate chemical structures.
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C. Mechanism of Action of Midazalam and Thiopental

The description of the pharmacology of drugs range from effects on the whole organism, to
effects on specific tissues or organs, down to the actual mechanism of action at the molecular
level. For many drugs, the action at the molecular level can be traced upward to the effect an
the whole organism, yielding a nearly complete description of drug action.

Starting at the molecular level, both midazolam and thiopental act on the GABA, receptor-
chloride ion channel complex {(henceforth GABA receptor). GABA is the acronym for gamma-
aminobutyric acid, an inhibltory neurotransmitter in the brain that is the natural activator of
GABA, receptors (Sigel and Steinmann 2012, Sieghart 2015). When inhibitory neurons of the
brain release GABA onto other brain neurons, the recipient neurons are inhibited and become
mare quiescent. This is an ongoing neurotransmitter action, occurring without the presence of
any drugs or exogenous substances in the brain. The GABAa recepior is shaped like & funnel

Page 5 0f 31




Expert Report: MISS Jethal infection

with a lid on it. When GABA binds to the receptor, the lid opens and chloride ions rush from the
putside of the neuron to the inside. The chloride ions rushing inside the neuron causes the
neuron to decrease its electrical activity.

Benzodiazepines act at the GABA, receptor on brain neurons where GABA itself acts (Chang et
al. 1981, Sigef and Barnard 1984). Midazolam and zali benzodiazepines do not increase the
synthesis of the inhibitory neurotransmitter GABA but enhance the effect of GABA at the
GABAa receptor {Greenblatt et al. 1983). Benzodiazepines bind to the GABA, receptor ata
different site than GABA binds (Cromer et al. 2002, Ernst et af. 2003). GABA must be released
by Inhikitory neurons and be acting on the GABAa receptor at the same time as the
benzodiazepine for drugs like midazolam to enhance GABA Inhibitlon (D'Hulst et al. 2009,
Sieghart et al, 2012). GABA acts on the receptor and opens the lid to the chloride ion channel
(funnel) and midazolam increases the frequency that the lid opens {Study and Barker 1981,
Rogers et al. 1994). In that way, midazolam helps GABA have a greater inhibitory effect,
howeaver without GABA present, midazolam does not activate the inhibitory GABAx receptor.

Barbiturates such as thiopental also act at the GABA, receptor on brain neurons where GABA
itself acts (Oisen and Snowman 1982, Greenfleld LI 2013). Barbiturates bind to a different spot
on the GABAa receptors than benzodiazepines (Cestarf et af. 1996). Unlike midazolam,
thiopental and other barbiturates enhance GABA inhibition by increasing the time that the ion
channel lid remains in the open position (Study and Barker 1981). Contrary to the mechanism of
action of midazolam, thiopental, like all barkiturates, can cause neuronal inhibition even when
GABA is not present (Mathers and Barker 1980, Jackson et al. 1982). Barbiturates therefore can
open the lid on the lon channel by themselves and keep it open longer than benzodiazepines
(MacDonaid et al. 1989, Suncar and Czajkowski 2011), As a result, the flow of chicride ions into
the neuron is not limited to enhancement only when GABA is present, but barbiturates can
increase the rush of chloride ions into the neuron in the absence of GABA so that the activity of
the neuron is completely shut down. Thus, barbiturates are more potent drugs at the GABAa
receptor than benzodiazepines.

In summaty, a large body of pharmacological research on the mechanisms of action of
midazolam and thiopental clearly demonstrates that benzodiazepines, like midazolam, and
barbiturates, such as thiopental, da NOT exhibit pharmacological equivalency with regard to
their detailed mechanism of action. Compared to barhiturates, benzodiazepines bind to a
different site on the GABA, receptor, need GABA to co-activate the GABAa receptor to work,
and increase the frequency of the opening of the chloride ion channel not the time it remains
open. :

D. The Pharmacology of the Partlal Agonist, Midazolam, and the Full Agonist, Thiopental

Most drugs that are used clinically do something to cells ar neurons that they affect. They hind to
(act on) a target receptor and the receptor does something, like open an fon channel. These types
of drugs that do something are called agonists. Other types of clinically-used drugs, like the
antihypertensive drugs called ‘beta-blockers’, bind to a receptor and prevent another substance
from doing something. These drugs are called antagonists.
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Agonists are further subdivided into partial agonists and full agonists. As their name suggests, full
agonists produce a full pharmacological effect and partial agonists only preduce a partial
pharmacological effect. The difference between one drug being a partial agonist and another drug
being a full agenist arises from the two drugs differing mechanism of action.

As noted above, midazclam, like all benzodiazepines, increases the freguency (not the duration) of
ion channel opening only when GABA is present. As GABA is a neurotransmitter synthesized by
inhibitory brain neurons, the amount of GABA released onto GABAA receptors is limited. Because
midazolam depends on the co-activation of GABA to produce its effects, midazolam effects on the
braln are therefore alsa limited. in this regard, midazolam is a partial agonist.

Thiopental, to the contrary, does not need co-activation by GABA to produce its effects. In
this regard, the neuronal inhibition produced by barbiturates is not limited. In this regard,
thiopental is a full agonist.

By definiticn, partial agonists will exhibit a ‘ceiling effect’ In which greater doses will not
produce a greater pharmacological effect. The ceiling effect of benzodiazepines, and the lack of
ceiling effect for barblturates, 1s so well-accepted that many medical pharmacology textbooks
contain a Figure illustrating this fact. Fig. 1 below shows one such example.

BARBITURATES
death thiopental, pentobarbital

<oma

BENZODIAZEPINES

anesthesia midazolam, diazepam

hypnosis |

gedetion

DOSE

Fig. 1. Typical textbook example of a graph showing the differences between barbiturates
{top line) and benzodiazepines (bottom line). The dese increasas along the
korizontal axis as you move to the right; the effects in humans increase as you
move up the vertical axis. Note that the ceiling effect shown for benzodiazepines
versus lack of ceiling effect for barbiturates, As the dose of benzodiazepine
Ingreases, a plateau {‘ceiling’) is reached hefore reliable general anesthesia is
obtained, Increasing doses of barbiturates reliably produce anesthesia, coma, and
death. Note: the term ‘hypnosis’ is medical terminclogy for ‘sleeg’. Adapted from
Brenner and Stevens 2013,
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In summary, the fact that midazolam Is a partial agonist, and that thiopental is a full agonist,
arises directly from their mechanisms of action as barbiturates can act in the absence of
GABA and increase the inhibition of brain neurons whereas midazolam and other
benzodiazepines are limited with their effect only when GABA is present and thus cannot
inhibit neurons as much as barbiturates. This pharmacological fact demonstrates that
pharmacological equivalency is NOT met by substitution of a barbiturate with a
benzodiazepine. The ceiling effect of midazolam and other benzodiazepines, and the lack of
ceiling effect with the use of thiopental and other barbiturates, is beyond controversy and
taught to all medical and pharmacology students.

E. Therapeutic Uses of Benzodiazepines and Barbiturates

The therapeutic use of a drug is a direct result of the drug’s pharmacological properties,
including, most importantly, a drug’s mechanism of actien. As noted above, while hoth
benzodiazepines and barbiturates act on the GABAa receptor, they do so in very different ways.
Because of the difference in their mechanism of action, the clinical use of benzodiazepine and
barblturate drugs are for different therapeutic reasons.

Table 2 is a list of therapeutic uses for benzodiazepines and barbiturates. Entries marked with a
‘YES' indicate that the class of drugs is FDA-approved for this indication and show which
particular drug(s) is approved for this therapeutic use.

Table 2. Comparison of therapeutic uses for five benzodiazepines and five barbiturates,

Therapeutic Use

Benzodiazepines

Barbiturates

Anxiety disorders

YES, alprazolam, diazepam,
lorazepam

YES but only for ‘sedation’ with
butabarbital

Panic Disorder YES, alprazolam, clonazepam NO
Acute Alcohol Withdrawal YES, diazepam NO
Skeletal Muscle Spasm YES, diazepam NO

Seizure Disorders

YES, clonazepam, diazepam

YES, pentobarbital {IV), phenobarhital
{1V}, thiopental (V)

Preoperative Sedation

YES, midazolam {IM/IV)

YES, pentobarbltal {IV), secobarbital

QOutpatient Sedation

YES, midazelam (V)

NG

Anesthesia Induction

YES, midazolam (IV)

YES, thiopental {IV}

Sole Anesthesia {brief)

NO

YES, thiopental (iV)

Sedation for intubated Pix

YES, midazolam (IV cont.)

NO

Co-Anesthesia (Adjunct}

YES, midazolam {IV}

YES, thiopental (IV)

Insomnla (sheri-term) NC YES, butabarbital, seccharbital,
pentobarbital {IV)

Induce Coma In Brain Trauma NO YES, thiopental {1V}

Psychiatric Use (Narcoanalysis} NO VES, thiopental (IV)

Notes: Benzodiazepine data of therapeutic uses are from tha FDA-approved Prescribing Information
labels of alprazclam {Xanax®), clonazepam (Klonopin®), diazepam (Valium®), lorazepam {Ativan®},
and midazolam (Versed?® injection). Barbiturate data are from the current FDA-approved labels for
butabarbital (Butisol®), pentobarbital (Nembutal® injection), phenobarbital (Luminal®), secobarbital
{Seconal®) except the discontinued label for thiopental (Pentothal®) which is no longer marketed. All
drug formulations are oral tablets except where noted; IV=intravenous, IM=intramuscular.
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As shown in Table 2 above, there are 14 therapeutic uses for the benzodiazepine and barbiturate
drugs. Among these 14 therapeutic uses, only 5 {or 35.7%) are comman to both benzodiazepines
and barbiturates. These shared indications are Anxiety Disorders, Seizure Disorders, Preoperative
Sedation, Anesthesia Induction, and Adjunct/Co-Anesthesia (used with a general anesthetic). It
should be noted that benzodiazepines for the treatment of Anxlety Disorders have almost
universally supplanted the older barbiturate drugs for this use {Howie 1975, Pieters and Snelders
2007). Five indications are for the use of benzodiazepines only; Panic Disorder, Acute Alcahol
Withdrawal, Skeletal Muscle Spasms, Outpatient Sedation, and Sedation for Intubated Patients.
Four indications are for the use of barhiturates only; Sole Anesthesia (for brief procedures),
Insomnia (for short-term treatment of 2 weeks), Induce Coma in Brain Trauma, and the Psychiatric
Use (Narcoanalysis), which is the fimited and historical use of thiopental to get a therapy patient to
talk, as in ‘truth serum’.

With regards to specific drugs, out of five indications for midazolam, midazolam shares only two
therapeutic uses with thiopental — anesthesia induction and co-anesthesia.

The demonstration that benzodiazepines and barbiturates, and more specifically midazolam
and thiopental, have different therapeutic uses shows that pharmacological equivaiency of
harbiturates and benzodiazepines is NOT met considering the criteria of approved therapeutic
uses. Most importantly, midazolam was not approved for use as a Sole Anesthetic. In contrast,
thiopental, was approved as a Sole Anesthetic for brief procedures.

F. DEA Scheduling of Midazolam and Thiopental

Most prescription drugs are safe and without the potential for abuse and dependence. Thus the
vast majority of drugs prescribed by physicians do nat come under the purview of the Drug
Enforcement Administration (DEA). Drugs that pose a special danger of abuse or drug
dependence are tightly regulated by the DEA and are called controlled substances.

Midazolam and thiopental are contrelied substances according to the DEA, as promulgated by the
Controiled Substances Act of 1970. The DEA places dangerous drugs into five schedules, with
Schedule | drugs being the most dangerous drugs with no approved medical use. Schedule II-V are
drugs with medical uses but with decreasing danger of abuse and dependence. Midazolam, as with
most of the other benzodiazepines like diazepam (Valium®) and lorazepam (Ativan®) are placed
into Schedule IV. Thiopental Is deemed a more dangerous drug than midazolam as thiopental is a
Schedule ili controlied substance. This is evidence that midazolam is deemed safer to use by the
DEA, with less evidence of abuse and drug dependence than thiopenial. Simply put, the DEA
decision to schedule midazolam and thiopental differently reflects the DEA finding that
midazolam and thiopental do NOT exhibit pharmacological equivalency in causing drug
dependence and abuse.

G. Summary

Pharmacological equivalency between benzodiazepines and barbiturates, and more specifically
between midazolam and thiopental, was investigated by examining key aspects of the
pharmacalogy of the two drugs and their drug classes, The findings from this section are:
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.i. There is no pharmacological equivalency between midazolam and thiopental using the
criterion of chemical structures far benzodiazepines and barbiturates

if. There Is no pharmacolagical equivalency when examining the different mechanisms of
action of benzodiazepines {midazolam) and barbiturates (thiopental).

jii. There is no pharmacological equivalency between the magnitude of pharmacologital
effects produced by benzodiazepines (partial agonists) and barbiturates (full agonists). In
particular, it Is well-known that midazolam has a ceiling effect that is not present in
thiopental.

iv. There is little pharmacological equivalency when examining the different therapeutic uses of
bhenzodiazepines and barbiturates, or between midazolam and thiopental.

v. There is no pharmacological equivalency in the drug abuse and dependence properties of
midazolam and thiopental as confirmed by the different scheduling of these drugs by the
DEA.

3. Dosage and Characteristics of Thiopental Used in Lethal Injection
A. Therapeutic, Toxic, and Lethal Blood Concentrations of Thiopental

Barbiturates are a class of sedative-hypnotic drugs, largely replaced in clinical therapeutics by
the benzodiazepine class of sedative-hypnotics (Brenner and Stevens 2013). Examples of
common barbiturate drugs are thiopental, pentobarbital, phenabarbital, and methohexital.

Clinical studies and forensic toxicology studies have determined the therapeutic, toxic, and
lethal blood concentrations of thiopental, pentobarbital, midazolam, and diazepam (Musshoff
et al. 2004; Regenthal et al. 1999; Schuiz 2012; Winek et af. 2001). These values are given in
blood concentration ranges from the most recent paper, as shown in Table 3 below.

Table 3. Therapeutic, toxic, and lethal ranges of thiopental, pentobarbital, midazolam, and
diazepam blood concentrations. Cencentrations given in mg/L {(milligram per Liter). Half-life (s}
is the time in hours it takes for half the amount of drug to be eliminated. From Schulz et al. 2012.

Substance/Class Blpod-piasma concentration {mg/L) Half-life, t1/2 (hours)
Therapeutic Toxic Comatose-Fatal
BARBITURATES
Thiopental 1-5 : 7 10-15 3-Bh
| Pentabarbital 1-10 10-19 15-25 20-40 h
BENZODIAZEPINES
Midazolam 0.04-0.25 1-1.5 15.3.0h
Diazepam 0.1-0.25 3-5 24-48

Table 3 above shows that there are known therapeutic and toxic blood concentrations for the
barbiturates, thiopental and pentobarbital, and for the benzodiazepines, midazolam and

'
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diazepam. However, there are only Comatose-Fatal concentrations given for thiopental and
pentobarbital. The Comatose-Fatal concentration for midazolam (or diazepam) is not known.

Given the fatal blood concentrations for thiopental above, it Is of considerable interest to
calculate the blaod concentration that results from the 1V administration of 2 grams thiopental
used in the 3-drug lethal injection protocol. Once a reasonable estimate Is made of the
thiopental blood concentration after a 2 gram 1V thiopental dose, this blood concentration
obtained can be compared to fatal thiopental concentration range as shown in Table 3, above.

. B. Thiopental Biood Levels following a 2 gram dose of IV Thiopentai in Humans

There are no clinical studies determining the tethal dose of IV thiopental in humans for obvious
reasons. However, there is an early report from 1950 that used IV thiopental doses of 1, 2 and
3.8 grams administered over 5 minutes (two lower doses) or 50 minutes (3.8 g dose) to human
volunteers (Brodie et al. 1850). While initial blood concentrations of thiopental were not
determined in these velunteers, the authors note that following these large doses of IV
thiopental, the volunteers were deeply asleep and had to be on an a respirator until
spontaneous ventilation was deemed adequate. Such studies could not be performed today
due to safety and ethical concerns, but it is clear that 1-3.8 grams of |V thiopental was a lethal
dose In this study as it caused the volunteers to stop breathing on their own.

The study of drug movement after administration is called pharmacokinetics, The
pharmacokinetics ofthiopen*tai are characterized by a rapid distribution of thiopental from the
hloodstream to the tissues of the body and into the brain. With direct IV administration, there
is no absorption phase of the drug like when a pill is swallowed. For this reason, the peak
plasma concentration of IV thiopental is observed with the first time point of sampling after the
IV bolus injection.

As mentioned above, there are no studies in the ilterature that give the initial blood
concentrations of thiopental following a 2 gram IV dose as this is higher than approved- clinical
doses. However it is possible to examine the thiopental blood concentrations in humans from
studies following the administration of lower doses of IV thiopental. The data from these clinical
studies can then be used to model the blood concentrations of thiopental after s 2 gram IV
dose,

An early clinical study examined the relationship between IV thiopental doses and blood
concentrations of thiopental in surgical patients with renal failure compared to age-matched
normal controls {Burch and Stanski 1982). These authors found that renal patients had a larger
unbound fraction of thiopental in their blood. In another dlinical study, an IV bolus dose of 300
mg thiopental gave a pesk blood concentration of appraximately 40 mg/L (Morgan et al. 1981).
In a study comyparing ages of patient groups, the administration of 285 mg of |V thiopental gave
an initial thiopental blood concentration of approximately 35 mg/L (Avram et al. 1990).
Although sufficlert clinical data are |lacking to assure a linear relationship between the
administered doses of IV thiopental and resulting thiopental blood levels, the above studies and
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the one highlighted next, show that the relationship between IV thiopental dose and thinpental
blood concentrations is at least dose-dependent.

The graph below (Fig. 2, top of next page) shows the blood concentrations of thiopental from a
study of surgical patients following a 400 mg IV thiopental dose givenin 5 seconds (Burch and
Stanski 1983). The maximum (peak) concentration of thiopental was approximately €0 meg/mL
(equal to 60 mg/L) at 30 seconds after administration. By 10 mins after administration,
thiopental blood levels are within the therapeutic range at 5 mg/L (see Table 3 above).

100

ug/mi

WS 3F & & 1o 12 14 16 18 20 22 2
Hours

Fig. 2. Blood levels of thiopental after rapid IV injection of 400 mg thiopental. From
(Burch and Stanskl 1583). Note: pg/mi. (mcg/mlL} is equal to mg/L.

Given that 2 400 mg IV deose of thiopental gave an initial thiopental blood concentration of 60
mg/L, to a first approximation, it follows that a 2,000 mg (=2 gram) IV dose of thiopental would
give an initial thiopental blood concentration of 300 mg/L. This is calculated from the fact that a
2,000 mg IV dose is 5 times greater than the 400 mg IV dose and 5 times 60 meg/L equals 300
mg/L. By examining therapeutic, toxic, and fatal blood levels given in Table 3 above, this initial
thiopental blood concentration of 300 mg/L after a 2 gram IV dose of thiopental Is 20 te 30
times greater than the fatal blood concentration for thiopental listed as 10-15 mg/L.

The above calculation that shows that a dose of 2 grams of IV thiopental yields an initial blocd
concentration of 300 mg/L, which quickly decreases over the next hour, as shown in Fig. 2
above. It can be seen from Figure 2 above that the fall of thiopental biood concentrations
oceurs In two parts; the decrease in thiopental occurs more rapidly for the first hour, then the
concentration of thiopental changes slowly from the thiopental levels seen at one hour. The
first rapid phase of the decrease in thiopental concentrations is due to the rapid distribution of
thiopental from the blood to the brain and other tissues. The second, slower phase in the
decrease of thiopental is due to a slower distribution of thiopental to the tissues and the
slimination of thiopental from the blood by metabolism and excretion. The time it takes for the
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thiopental blood level to decrease by one-haif is called the ‘half-life’ {tyz). The first rapid phase
of thiopental decrease has a smaller half-life than the half-life of the second slower phase of
thiopental decrease. ‘

In ordar to determine the fall of thiopental concentrations over time, it is necessary to use the
half-life data for IV thiopental from the pharmacokinetic studies citad above. Pharmacokinetic
studies of IV thiopental show a rapid distribution half-life of 4.6 min and an elimination half-life
of 11.5 hours (Morgan et af. 1981). Using these half-life values, the pharmacokinetic modeling
of a 2 gram (2,000 mg) IV thiopental dose was done using an Excel® spreadsheet, as noted
previously in the scientfic literature (Chamberfain 2003).

The resulting graph of the decrease in thiopental blood levels after IV injection of 2 grams
{2,000 mg) Is shown in Figure 3 below. This graph shows that with an initial plasma
concentration of 300 mg/L thiopental, the blood levels of thiopental decrease to 13 mg/L after
120 minutes. Within the first 5 minutes, the blood levels decrease to 140 mg/L (inset graph,
Figure 3, below). Comparing these blood levels of thiopental with the fatal concentrations
summarized in Table 3 above, after the first 5 minutes, the 2 gram IV dase of thiopental yields
blood levels of thiopental {140 mg/mL) that are 9.3 to 14 times higher than fatal thiopental
blood concentrations (10-15 mg/L). After 120 minutes, the 2 gram thiopental dase glves blood
levels {13 mg/mL) that remain in the range of fatal thiopental concentrations.

Blood Concentration Time-Course Curve after

|
|
|
| 2000 mg IV Thiopental
! - 300 i . K T i
- 275 FTN i L 300 ¢ e i
:E—ZSD ; \ ! - 280 vy
£ § 2N
s E i i 240§
2200 1} 1 el
: 51755\ a0 b\
%150 \ — o
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Fig. 3. Blood levels of thiopental following IV injecticn of 2 grams (2,000 mg) as modeled
by available data. The initial plasma concentration was 300 mg/L (at left arrow).
The rapid decrease uséd a half-iife of 4.6 min that lasted for 20 min; the slower
elimination phase used a half-iife of 11.5 hours (Morgan et al. 1981). Inset graph
n upper right corner shows an enlargement of the first 5 minutes after IV injection
(right arrow).
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C. Summary
The findings from this section are:

i. The normal therapeutic blood concentration of thiopental ranges from 1-10 mg/L. Toxic blood
concentrations of thiopental occur at 7 mg/L and fatal concentrations of thiopental range
from 10-15 mg/L and higher.

fi. A 2 gram IV bolus dose of thiopental produces initial thiopental blood concentrations of
about 300 mg/L, which is 20 to 30 times greater than the fatal blood concentration range of
thiopental. After 5 minutes, the blood concentration of thiopental decreases to about 140
mg/mL which Is 9.3 to 14 times greater than the fatal blood concentrations of thiopental.
After 2 hours, the blood cancentration of thiopental remains within the fatal blood
concentration range for thiopental.

4. Calculation of the ‘Ceiling Effect’ Dasage of Midazolam Used in Lethal Injection

A. Introduction to the issue of the ‘Ceiling Effect’ With an IV Bolus Dose of Midazolam

In the denial of the Petitioners’ appeal in Oklahoma's Glossip et al. v. Gross et af case, the
Supreme Court of the United States makes a point of the ceiling effect and the importance of
knowing the dosage of midazolam wherein the ceiling effect occurs (Slip Opinion, Glossip et al.

v. Gross et al. No, 14-7955, Argued April 29, 2015-Decided June 29, 2015):

“\What matters. for present purposas is the dosage at which the ceiling effect kicks in,
not the biological process that produces the effect.” {p. 25}

Therefore, the determination of the midazolam IV dosage that reaches the ceiling effect, and a
comparison of the concentration of midazolam that produces a ceiling effect in research studies
and the concentration of midazolam in the brain of the condemned inmate after receiving a
dose of 500 mg IV midazolam, is detailed In this sectian,

A 500 mg IV dose of midazolam is examined because the current Lethal Injection Protocol
embedded in the Mississippi Department of Corrections (MDOC) Policy “Capital Punishment
Procedures” (Doc. 38-2, filed 7/28/2015) was amended to include the use of midazolam as an
alternative first drug (if thiopental and pentobarbital are not available) in a 3-drug protocol with
midazolam given &t an IV dose of 500 mg.

In light of the revised MDOC's lethal injection protocol, the present determination is based on
whether the ceiling effect of midazolam is reached at or below the brain concentration of
midazolam produced immediately after the |V bolus administration of 500 mg midazolam dose
and the brain concentration up to 5 minutes after IV midazolam administration. There is no
reference in the MDOC Protocol to a time point when the effect of midazolam will be assessed
after IV administration of 500 mg midazolam.
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The ‘ceiling effect’ refers to the fact that greater amounts or doses of midazolam do not
produce a greater pharmacological effect. The ceiling effect is well-known for midazolam and all
similar drugs in the class called benzodlazepine sedative-hypnotics. By way of contrast, there is
no ceiling effect seen with barbiturate sedative-hypnotics like thiopental and pentobarbital.

To determine the midazolam dose which produces a ceiling effect in humans is not easy, as it Is
ethically not possible to experiment on humans and administer doses greater than those used
clinically. Therefore, the approach used in this report is to first examine the midazolam
concentrations used in studies dane in vitro (using cells in a laboratory dish} and determine at
which concentration of midazolam that the ceiling effect accurs. Secondly, a calculation of the
plasma (blood) concentration of midazolam following a 500 mg IV bolus dose (bolus means a
single IV injection all at one time as opposed to continuous infusion at a lower rate) will be
made based on blood concentrations of midazolam following clinically-used doses. Thirdly,
based on the pharmacological data of midazolam crossing into the brain in preclinical studies,
the extent of the 500 mg midazolam dose that enters the brain will be calculated. Fourthly,
published studies will be researched to calculate the concentration of midazolam in the brain
after a 500 mg IV dose. Finally, by comparing the concentration of midazolam that produces a
ceiling effect in studies done in vitro and.in the clinic, with the calculated concentration of
midazclam in the human brain after a 500 mg dose, conclusions will be reached to determine if
this 500 mg dose is above or below a midazolam concentration shown to produce a ceiling
effect.

B. Ceiling Effect of Midazolam and Other Benzodjazepines Observed In Vitro

As detailed in §2C above, the mechanism of action of midazolam and other benzodiazepines is
enhancing the inhibitory effect of the neurotransmitter, GABA, on brain neurons. The decrease
in neuronal activity produced by the inhibitory neurotransmitter, GABA, Is not ‘all or none’.
GABA simply decreases the ongoing activity of neurons by a graded amount, depending on how
much GABA is present. GABA is a limited resource in the brain as it is made and released by
inhibitory brain neurons, which are finite in number. The concentration of GABA around brain
neurons is reported to be 10-400 nM (Houston et al. 2012). This information on the
concentration of GABA is important in calculating the ceiling effect of midazolam (see below),
as midazolam has to have GABA present to exert its pharmacological effect.

A little more pharmacology of benzodiazepine’s mechanism of action and an analogy is needed.
Midazolam and other benzodiazepines potentiate the binding of GABA at the GABAa receptor,
but at a site differant than where GABA binds. This is called allosteric medulation. To use an
analogy, the allosteric action of midazolam might be thought of as a Boy Scout helping an
elderly woman (GABA) across the straet. The woman can cross the street without the Boy Scout
{midazolam) but his presence and assistance helps the elderly woman move faster. Midazolam
and other benzodiazepines can only enhance GABA action and have no inhibitory action on
brain neurans on their own. Benzodiazepines by this allosteric mechanism of action have an
ihnate ‘celling effect’ and can only produce a limited plateau effect. Using our analogy, the Boy
Scout can move the elderly woman across the street only so fast, the act of getting the woman
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across the street is still imited by the ability of the woman to ambulate on her own two legs.
There is a ‘ceiling effect’ in how fast the woman can cross the street, even if two or more Boy
Scouts were to help her.

The ceiling effect of midazolam and other benzodiazepines is not controversial and is portrayed
in many introductory pharmacology textbooks (see Fig. 1 above). The remainder of this section
will highlight studies from the scientific literature that show the ceiling effect of midazelam and
other benzodiazepines and provide specific threshold drug concentrations from these studies
when the ceiling effect was reached. This ceiling effect with benzodiazepines, including
diazepam (Valium®) and midazolam (Versed®) was obsarved early and consistently in the
research studies that determined the mechanism of action for benzodiazepine drugs. Samples
of figures from these original research papers are reproduced below {next two pages) so that it
will be obvious that a ceiling effect is documented and pervasive in the scientific and
pharmacological literature.

The studies shown cn the next two pages and others are summarized in Table 4 below showing
the threshold dose{s) that produced the observed ceiling effect. Most studies of diazepam show
a ceiling effect threshold at 100 nM and all three studies of midazolam gave 100 nM as the
concentration producing a celling effect.

Table 4. Surmmary of selected studies showing ceiling effect of diazepam and midazolam

Benzodiazepine Ceiling effect at: Preparation Reference
Diazepam 10 nvi? Cell culture {mouse spinal Skerritt and Macdonald

) neurons) (1984)
Diazepam 100 nM Cell eulture (oocytes) Sigel and Baur (1988}
Diazepam 50-100 nM Cell cultura {mouse spinal Rogers et al. (1994}

neurons)

Diazepam 100 nM Cell culture {HEK cells} Li et al. (2013)
Diazepam 100 nM Cell culture {ooeytes) Réiisch end Forman (2005)
Midazolam 100 M Brain slices (rat) Roviro and Ben-Ar! (1398)
Midazolam 100-200 nM Brain slices (rat) Bai gt al, (2001)
Midazolam 100 nM Cell culture {pocytes) Risch and Formar: (2005}

@ WM stands for ‘nanomelar’ which is a concentration term relating the number of drug molecules in a
liter of solution.
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Fig. 6. Various doses of Midazolam {closed circle, tbp curve) along the
horizontzl scale {x-axis) were applied to cells in the presence of GABA and
current measured on the vertical scale (Y-axis). Arrow shows ceiling effect
threshold at 0.1 uM which is equal to 100 nM. Horizontal dash line shows
ceiling effect. From Fig. 5B in Baf et al. 2001,
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is equal o 100 nM. Horizontal dash line shows ceiling effect. From Fig 2A
in Riisch and Forman 2005.
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C. Blood Levels of 500 Mg Midazolam after IV Bolus Dose in Humans

As mentioned above, there are no studies in the literature that give the plasma concentrations
of midazolam following a 500 mg |V dose in humans as this is higher than approved clinical
doses. However, it Is possible to review the plasma concentrations in humans from studies
examining the plasma concentrations after clinical doses of IV midazolam. The data from these
studies can then be used fo model the plasma concentrations of midazalam after a 500 mg IV
dose,

A clinical study measured the peak amount of midazolam in the plasma after IV bolus
administration of 5 mg midazolam in eight healthy volunteers {Schwagmeier et al. 1998). This
study gave peak plasma concentrations of nearly 120 ng/mL (nanogram per milliliter) aftera 5
meg IV dose. It follows then that with a 500 mg [V dose, the initial amount after direct IV bolus
infusion is 100 times of what occurred with the 5 mg dose, which gives an initial plasma
concentration of 12,000 ng/mL of midazolam after a 500 mg |V dose.

A direct linear modeling of the 500 mg IV dose from the 5 mg dose is supported by other
studies. In a more recent study using half of the above 5 mg IV dose, 2 2.5 mg IV dose of
midazalam, the peak plasma concentration of 51.2 ng/mL which is about half the peak plasma
concentration seen in the above clinical study using a 5 mg |V dose of midazolam (Veldhorst-
Janssen et al. 2011). Therefore it is not unreasonable tc use this linear relationship to
extrapolate from the 5 mg giving 120 ng/mL and one-hundred times that dose {500 mg) giving
one-hundred times the initial blood concentration for a result of 12,000 ng/mL.

Glven the estimate that the initial concentration of midazolam in the plasma after a 500 mg IV
bolus dose is 12,000 ng/mL, the next determination is to model the fali of midazolam plasma
concentration over time to determine the amount of midazolam that is available for transfer to
the brain during the first 5 minutes.

In order to determine the midazolam plasma concentrations over time, it is necessary to have
established pharmacokinetic data for IV midazolam. A key paper in this regard examined the
pharmacokinetic data after dosing volunteers with 0.1 mg/kg midazolam IV infusions after 1
minute, 1 hour, and 3 hour lengths of infusion {Greenblatt et al. 2004). The dosing of midazolam
with 2 1 minute bolus infusion comes closest to the method to be used by the Mississippi
Department of Corrections {MDOC, see above). The Greenblatt study found that midazolam IV
dose given in 1 minute had a half-life of immediate distribution (tx aphe) of 21 min and a half-life
of elimination {tx sew) Of 171.6 minutes. Using these two parameters, it was possible to model
the plasma concentration curve over time following the IV dose of 500 mg midazolam (see Fig.
6 next page). The modeling of the blood concentration curve following a 500 mg IV midazalam
dose wzs done using an Excel spreadsheet, as noted in the scientific literature (Chamberlain
2003) and was done above in §3B. -
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Plasma Concentration Time-Course Curve after
500 mg IV Midazolam
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The key parameters caiculated above are that following the 500 mg IV dose of midazolam, the
initial highest concentration of midazolam is 12,009 ng/mL and after 5 minutes, the

concentration of midazalam is 10,200 ng/mL.

D. Extent of Midazolam Entering the Human Brain after an IV Bolus Dose

Studies that show the amount or extent of midazolam that enters the human brain would be
best done by administering an [V dose and then sampling brain tissue at various time points
after administration In numerous people. These studies, of course, cannot be dene. Howaver,
there have been a number of preclinical studies in non-human animals that provide the fraction
of midazolam that crosses into the brain from the blood to give reliable data. These studies are
reviewed next and will provide & value that can be used to determine the amount or extent of
midazolam that enters the human brain after a 500 mg IV dose.

However, it should first be noted that drugs in the plasma or blood bind to plasma proteins
such as albumin and gamma-globulins and the amount of protein binding varies with each drug.
This Is important as only the free (unbound) drug is available to cross from the blood into the
brain to exert its effect. Midazolam is a drug with high plasma protein binding, on the order of
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94-97% {Fragen 1997). Using 95% as an estimate, this gives only 5% of the amount of
midazolam in the blood available for crossing the blood-brain barrier and entering the brain.
Taking this into account for the twe key parameters of interest noted above, a 500 mg IV bolus
of midazolam gives an initial free drug blood plasma concentration of 600 ng/mL {12,000 X
0.05) and a free drug blood concentration at 5 minutes of 510 ng/ml, {10,200 X 0.05).

Preclinical studies of the fraction of midazolam that enters the brain after an IV dose are done
by sampling the cerebrospinal fluid (CSF} along with the plasma at various times after
midazolam administration {Arendt et al. 1983, Jones et al. 1988). The CSF is a good surrogate for
the fluid surrounding the brain cells as it is relatively protein-free so there |s little to no bincing
of drugs to proteins like that which occurs in the blood. The CSF circulates around and through
the brain and spinal cord, bathing the CNS (Lin 2008). Fig. 9 below (next page) shows the
concentration of midazalam in the blood and in and brzain CSF at the same time points from the
paper by Arendt 1953.

MIDAZOLAM, 10 mg/kg IV
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Fig. 9. Midazolam concentrations curve in plasma (top curve) and in brain
CSF (bottom curve) after a single 10 mg/kg IV bolus dose. Note that the CSF
cancentration is much less than plasma at it time points but mirrors the
plasma curve, From Fig 2 {left panel} in Arendt et al. (1983).

The calculations performed in tha study shown in Fig. 9 yielded a brain CSF/plasma
concentration ratio of 0.14 or 14% (Arendt et al. 1983). This ratio can be used in our
determinations of brain concentration after 500 mg IV dose of midazolam to calculate that an
Initial plasma concentration of 600 ng/mL midazolam equals 84 ng/mL [n the brain {600 X 0.14)
and at 5 minutes after start of infusion, the plasma concentration of 510 ng/mL is equat to 71.4
ng/mlk (510 X 0.14) in the brain.
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E. Dosage of IV Midazolam That Produces u Ceiling Effect in Humans

The above data gave the measurement of midazolam in blood in the units of ng/mL, or
nanogram per milliliter {ng/mL is a weight per volume measure, like mixing a teaspoon of salt in
a glass of water). However, the existing data on the concentration of midazolam that produces
a ceiling effect frorm in vitro studies reviewed above gave a value of 100 nM {nanomolar} which
is In different units. The brain concentration of midazolam {in ng/mL) calculated in the last
section above needs to be converted to nanomolar terms {nM) to compare it with the existing
in vitro data showing that midazolam’s ceiling effect occurs at a midazalam concentration of
100 nM. This conversion s done by using the molecular weight of midazolam which gives the
relationship between grams and moles®. For example, a concentration of midazolam of 32.6
ng/mL in the brain equals 100 nM in nanomolar terms.

The calculated values of the brain concentrations of midazolam following a 500 mg IV dose give
an estimate of 84 ng/mL when the infusion begins and 71.4 ng/mL after 5 minutes elapsad since
the start of the infusion. These two values expressed in nM are: 84 ng/mL = 257.9 n)Vi and 71.4

ng/mL=219.2 nM.

Given that midazolam shows ceiling effects at 100 nM concentration (see Table 1 above), the
estimated brain concentrations for midazolarm under the current MDCC Mississippi tethal
injection protocol using a 500 mg [V dose of midazolam as the first drug are about 2.2t0 2.6
times higher than the concentraticn of midazolam that produces a ceiling effect. Furthermore,
the concentration of the inhibitory neurotransmitter, GABA, In the vicinity of neurons in tha
brain is reported as ranging from 10-400 nM (Houston et af. 2012). Taking a mid-range value of
the GABA concentration at 200 nM, when the midazolam brain concentration produced by a
500 mg 1V dose of midazolam is at 257.9 nM, there is about 1.3 times more midazolam than
GABA (calculated by 257.9/200). As midazolam cannot by itself work without GABA present,
once midazolam has worked with all the GABA that is available, there Is about a third more
midazolam that cannot exert a pharmacological effect.

The midazolam dose that results in a 100 nM concentration of midazolam, the ceiling effect
conceniration, is obtained by using the values of brain concentration obtained with a 500 mg 1V
dose abave. A 500 mg IV dose gives a brain cancentration of 257.9 nM (call it 250 nM) which Is
2.5 times the ceiling effect concentration of 100 nM. Therefore, a dose that is 2.5 times less
than 500 mg is 200 mg. Thus, 2 200 mg IV dose of midazolam would be expected to reach the
threshold concentration of midazolam to produce a ceiling effect.

In the clinic, the range of midazolam IV doses for intravenous sedation is 5 to 15 mg [V, with a
standard patient weighing 100 kg or about 220 pounds {Reves et a/. 1985}. Even when used at
higher doses for induction of anesthesia, the range is 15 to 40 mg IV. The analysis presented
here suggest that the highest clinically-used do not approach the ceiling effect dosage and that
the usual clinical midazolam IV doses produce brain concentrations that are far below the

1 Calculations were assisted by the Molar solution cencentration calculator found at www.physfologyweb.com.
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ceiling or plateau effect. This is consistent with clinical rationale whereby greater doses of drugs
are not given if there is no greater pharmacological effect observed.

Maost telling is the lack of a fatal blood level range for midazolam in the latest compendium of
therapeutic, toxic, and fatzl blood levels of over 1,000 drugs {Schulz et al. 2012). Table 5 helow
(which is a repeat of Table 3 above) highlights in bold lines the blank space for the fatal blood
levels of midazelam (and for diazepam). This shows that there are few reported fatalities and
no consensus whether fatal effects occur with midazolam and at what dosage range they may
occur. ‘

Table 5, Therapeutic, toxic, and lethal ranges of thiopental blood concentrations. Concentrations given
in mg/L (milligram per Liter) which is equal to meg/mL {microgram per milliLiter). Half-fife (t.z) is given
in the last column and is the time in hours it takes for half the amount of drug to be cleared from the
bloodstream. From Schulz et af. 2012,

Substance/Class ' Blood-plasma concentration {mg/1)
Therapeutic Toxic Comatose-fatal Half-life, ti/2 (hours)
BARBITURATES
Thiopental 1-5 7 10-15 3-8h
Pentobarbital 110 10-19 15-25 2040 h

BENZODIAZEPINES

Midazolam 0.04-0.25 1-1,5 1.5-3.0h
Dlazepam 0.1-0.25 3-5 24-48
F. Summary

The findings from this section are:
i. The celling effect of midazolam is a direct result of midazolam’s mechanism of action.
Thioperital and other barbiturates have a different mechanism of action and therefore do not

exhibit a ceiling effect.

ii. Research done in vitro show that the ceiling effect of midazolam cccurs at a concentration of
100 nivl.

fil, An 1V bolus dose of 500 mg midazolam produces a brain concentration of 257.9 nM after
dosing and 219.2 nM after 5 minutes.

iv. An 1V bolus dose of 500 mg midazolam produces a brain concentration that is about 2.5
times higher than the concentration that midazolam produces a ceiling effect.

v. An IV bolus dose of about 200 mg midazolam Is sufficient to reach the threshold of
midazolam’s ceiling effect; greater dases should not lead to a greater pharmacological effect.
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5. Comparison of the Effects of Midazolam and Thiopental on Consciousness
A. Transiation of ‘Unconsciousness’ to a Drug-induced State of General Anesthesia

Anesthesia is the loss of all feeling and is generally meant to be in 2 state of unconsclousness.
General anesthesia is often used to contrast with the term local anesthesia, which is the loss of
feeling in only part of the body (Brenner and Stevens 2013).

Science dernands measuremaent. The pharmacological data that is the essence of drug
characterization is based on numbers and measured parametears. Using a scientific approach to
determine the relative potency of midazolam or thiopental to produce ‘unconsclousness’, first
the linkage between unconsciousness and general anesthesia must be examined because
‘unconsciousness’ per se cannot be measured but one can measure to 2 certain degree the
depth {magnitude) of general anesthesia.

Scientific models of consciousness rely on the meaasurement of activity in different areas of the
brain and the known functions associated with them. When a general anesthetic is given, there
is inhibition of the activity in the higher-order assoclation areas of the brain more s0 than
primary processing areas of the brain (MacDonald et al. 2015). Most telling, as patients come
aut of general anesthesia there is dramalic and sudden activation of the higher-order association
areas of the brain regions that correlates with patient responding to verbal commands (Ldngsjd
et al. 2012). To a first approximation, consciousness is correlated to activity in brain association
areas and therefore unconsciousness is correlated to lack of activity in these brain association
areas.

Clinical experience with hon-rasponsive patients shows that a cautious approach to the risk
evaluation of midazolam’s ahkility to produce anesthesia should be taken. Patients that are hon-
responsive are diagnosed of being in a vegetative state after repeated tests of consciousness
show no evidence of sustained, reproducible, purposeful, or voluntary behavioral response ta
vigual, auditory, tactile, or noxious stimuli (MacDonold et ¢f. 2015). These tests in non-responsive
patients are the same as tests used by anesthesiologist to detect the surgical plane of
anesthesia. In the non-responsive patients, studies show that up to 43% of these patients that
are diagnosed as vegetative are actually aware or conscious. This finding and the numerous
studies documenting the lack of unconsciousness during surgery, called ‘awareness during
anesthesia’ (Escallier et af, 2014) in some patients even when using strong general anesthetics
like thiopental or inhalation agents, mandates a conservative approach to questions of the first
drug used in a 3-drug lethal injection protocol. In other words, even under the best
circumstances, clinicians assessing non-responsive patients and anesthesiologists inducing
general anesthesia appear to get it wrong a significant percentage of the time and their patients
are not unconscious {or anesthetized) as often as they think. In the case of lethal injection using
a 3-drug protocoel, it is even more crucial tc insure general anesthesia by the acticn of the first
drug due to the intolerable effects of the second drug (muscle paralytic) and third drug
{potassium chloride} if the condemned inmate is not unconscious after the first drug.

B. The Potency of Thiopental to Induce General Anesthesiu
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In general, thiopental or other barbiturates are more potent than midazolam or other
benzodiazepines in inducing anesthesia because thiopental produces a dose-dependent
depression of the central nervous system while midazolam is [imited by a ceiling effect
{Rosenberg and Weaver 1931).

Researchers and clinicians developed a way to measure the depth of general anesthesia using
EEG recordings of the frontal lobe brain and computer processing called bispectral analysis or BIS
(Escallier et al. 2G14). BIS gives a single number, on the scale from 100 (completely awake and
alert) to 0 (coma and total EEG burst suppression). Clinical signs of anesthesia correlate
moderately well with BIS scares (Weaver et al. 1970). BIS values of less than 60 are targeted
during anesthesia procedures as that is the depth of anesthesia assoclated with lack of
anesthesia awareness (Weaver et al. 1970). In this study, BIS values of 60 correlated with general
anesthesia, 65 with deep sedation and 80 to moderate sedation. Using thiopental doses to
induce (but not maintain general anesthesia) gave BIS values as low as 60 (Yoo et al. 2012),

C. The Inability of Midazolam to Induce General Anesthesia

There are general characteristics that differentiate the use of midazolam from thiopental in use
as an anesthetic induction agent. Midazolam has a significantly slower onset of action than
thiopental (White 1982). Midazolam also does not produce the early activation of EEG that s
seen with thiopental and other IV general anesthetics (Kuizenga et al. 2001).

There are few research reports from the medical and pharmacological literature looking at the
level of anesthesia after midazolam by measuring the BIS. Generally, midazolam is used as a
premedicant before general anesthesia or for regional anesthesia (Khanderia and Pondit 1987).
Midazolam is a less reliable induction agent than thiopental and induction of anesthesia using
midazolam alene is unpredictable. Clinically, benzodiazepines such as midazolam are not used as
much fer anesthesia or induction of anesthesia but for conscious sedation (Giovannitti and Trapp
1991). Conscicus sedation is a drug-induced state of relaxation where the patient remains
conscious with reflexes intact and little effect on cardiovascular or respiratory function.
Midazolam is often used with an opioid analgesic in outpatient procedures such as colonoscopy
and oral surgery.

In light of the lesser potency of midazolam compared to thiopentzl, most studies have
investigated the relation of BIS values to levels of anesthesia. BIS values of in the range of 77-92
were reported after repeated IV doses of midazolam in a surgical outpatient study (Sandier
2000). In surgery patients, the lowest BIS score for iV midazolam was 65, whereas the
inhalational agent, sevoflurane, and the intravenous anesthetic, propofol, produced low BIS
scores ranging from 32-40 {{brahim et al. 2001). In a clinical study using adult heaithy volunteers,
IV midazolam was infused until patients become unresponsive to mild prodding or shaking (Lui et
al. 1996). Midazolam at the greatest dose decreased the BIS to the lowest value of 63. All the
above studies support the finding that midazalam does not induce general anesthesia which is
stated to occur at BIS vajues less than 60.
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D. Summary
The findings from the section are:

1. Studies show a link between unconsciousness, anesthesia, and decreased activity in brain
association areas.

if. Thiopental and other barbiturate anesthetics decrease activity in these brain association
areas, and are patent in decreasing the BIS value which is associated with depth of
anesthesia,

iii. There are few studles of midazolam’s depth of anesthesla because midazolam cannot
produce the same anesthetic effects as thiopental on the brain, and midazolam is less potent
in reducing BIS values.

fv. Scientific studies show that a cautious and conservative approach Is warranted in pasiting an
‘anesthetic’ action of midazolam, as a significant number of patients are found to be under-
anesthetized and consclous during surgery even when using the strongest genera! anesthetic
agents are used.

v. For these reasons, it is my opinion, to a reasonable degree of sclentific certainty, that the use
of midazolam in the Mississippi three-drug protocol creates a substantial risk of serious harm
and severe pain to the condemned prisoner.

6. Overall Summary and Conclusions

TITLE 99 - CRIMINAL PROCEDURE of the Mississippi Code, Chapter 19 - Judgment, Sentence, and
Execution, & 39-19-51 “Manner of execution of death sentence” states:

“The manner of inflicting the punishment of death shall be by continuaus intravenous
administration of a lethal quantity of an ultra short-acting barbiturate or other similar
drug in combination with a chemical paralytic agent until death is pronounced by the
county coroner where the execution takes place or by a licensed physician according
to accepted standards of medical practice.”

The Mississippi Department of Corrections {(MDOC) “Capital Punishment Pracedures” {version
date 3/7/2012) listad as the first drug in a 3-drug protocol, the use of 2 grams of Sodium
Pentothal® {thiopental) or, if not available, the use of 5 grams of Sodium Nembutal®
{pentobarbital). For the second drug, the use of 50 mg Pavulon® {pancuronium) or, if not
available, the use of 40 milligrams of Nercuron® (vecurontum). The third drug to be used in the
lethal injection protocol is 50 milliequivalents of Potassium Chioride.

MDOC Amended “Capital Punishment Procedures” {Document 38-2, filed 7/28/2015) was
revised solely to inciude 500 mg of Versed® (midazolam) as the first drug in the 3-drug protocol
if both thiopental and pentobarbital are not available.
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It is my opinion, to a reasonable degree of scientific certainty, that midazolam is not an “other
similar drug” to an ultra short-acting barbiturate as required by Mississippi Code § 99-13-51, the
manner of exacution statute,

A lethal quantity of an ultra-short acting barbiturate or other similar drug means that another
drug that is pharmacologically equivalent to thiopental (which is an ultra short-acting
barbiturate) can be used instead of thiopental. Midazolam, a benzodiazepine, has a fast onset
but is not an “ultra short-acting’ drug and is not a barbiturate. The factthat thiopental is not
pharmacologically equivalent to midazolam Is evidenced by midazolam and thicpental failing
the tests of equivalency detailed in §2A-F; the supporting fact that lethal levels of thiopental are
obtained after a 2 gram 1V bolus dose as calculated in §3B and that midazolam produces a
celling effect and does not produce a fatal blood level after 500 mg bolus IV dose as shown in
$4E; and the supporting fact that midazolam does not produce general anesthesia nor a depth
of anesthesia equal to thiopental in clinical studies detailed in §5A-C. By using midazolam,
which is neither ultra short-acting, nor a barbiturate, and therefore cannot be considered a
similar drug, the current MDOC Lethal Injection Pratocol is in violation of the Mississippi State
Statute § 99-19-51 “Manner of execution of death sentence.”

In conciusian, the decision by the Mississippi Department of Corrections to substitute
midazolam for an ultra short-acting barbiturate as the first drug in the 3-drug lethal injection
protocol was made without sound medical or scientific reasoning or expert pharmacologicat
advice. Pharmacologleal substitution is a legitimate method to provide equal pharmacological
effects when one drug is no longer be available. However, it is hot permissible to
pharmacologically substitute one drug, such as the barbiturate thiopentai, with another drug,
such as the benhzodlazepine midazolam, where no such pharmacological ecuivalency exists.

it is therefore my opinion, to a reasonable degree of scientific certainty, that (a) midazolam is not
an “other similar drug” to an uitra short-acting barbiturate, and that (b) the use of midazolam in
the Mississippi three-drug protocol creates a substantial risk of serious harm and severe pain to
the condemned prisoner. ‘

| reserve the right to amend this report if further information becomes available that may alter
the findings in this report.

[ declare under penalty of perjury that ! have examined this report and aif statements contained

herein, and to the best of my knowledge and belief, they are true, correct and complete. My
opinians stated herein are based on reasonable degree of scientific and medical certainty.

éﬂﬁ?& M’W’”j [;ate: 03/06/2016
N

Craig W. Stevens, Ph.D.
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CURRICULUM VITAE
Craig W. Stevens, Ph.D.
Professor of Pharmacology
Department of Pharmacology & Physiology
OSU-Center for Health Sciences, College of Osteopathic Medicine
1111 W, 1 7% Street
Tulsa, OK 74107-1898 Ph. (918) 561-8234 FAX (918)561-8276
email: cw.stevens@okstate edu

PROFESSIONAL APPOINTMENTS

2000-present Professor of Pharmacology, Dept. of Pharmacology/Physiology, OSU-CHS, Tulsa, OK

2012-present Chair, Coalition Against Prescription and Substance Abuse of Tulsa (CAPSAT), Tulsa, OK

2007-2009 Chair, Dept. of Pharmacology/Physiology, OSU-CHS, Tulsa, OK

1993-2000 Associate Professor of Pharmacology, Dept, of Pharmacology/Physiology, OSU-CHS, Tulsa, OK

1990-1993 Assistant Professor of Pharmacology, Dept. of Phannacoiogy/Physiology, OSU-CHS, Tulsa, OK

1989-1990 Development Manager, Minnesota Academy of Science, St. Paul, MN

1984-1986 President (founding), Mayo Graduate Students Association, Mayc Grad. Schl Med., Rochester MIN

EpUCATION AND TRAINING

2005 Molecular Biology and PCR Course, Smith College/New England Biolabs, Northampton,
Massachusetts

1988-19%0 Postdoctoral Research Fellow, Dept. of Cell Biology and Neurcanatomy, Univ. of Minnesota,
Minneapelis, MN. Supervisor: Dr. Virginia Seybold

1984-1988 Mayo Graduate School of Medicine, Rochester, MN, Ph.D. in Pharmacology. Thesis: Behavioral and
Biochemical Characteristics gf Opioid Tolerance in Rat Spinal Cord. Supervisor: Dr. Tony L. Yaksh

1981-1984 University of inois, Chicago, IL; M.S. in Biological Sciences. Thesis: Erndogenous Opioid Systems in
Amphibians. Supervisor: Dr. Paul D. Pezaila

1978-1981 American Peace Corps in Nepal; Science/Math Instructor, Katmandu, NEPAL

1974-1978 Augustana College, Rock Is., IL; B.A. in Biology, cum lande

EXTRAMURAL FUNDING

2010-2014 *Novel Opioid Acticn at Toll-Like Receptors”, Okiahoma Center for the Advancement of Science and
Technology {OCAST) C.W. Stevens, (PI), $126,090 {direct costs)

2007-2011 “Functional Evolution of Opicid Receptors”, NIH NIDA AREA Grant, R15DA12448, C.W. Stevens
(PD), $150,000 (direct costs) (no-cost extension for 2011)

2004-2007 “Functional Evolution of Opioid Recepiors”, NIH NIDA AREA Grant, R15DA12448, C.W, Stevens
(PI), $100,000 (direct costs}

2002-2004 “Sequence and Pharmacology of Novel Opioid Receptors", Oklahoma Center for the Advancement of
Science and Technology (QCAST) C.W. Stevens, (PI), $68,264 (direct costs)

2001-2003 “Functional Evolution of Opioid Receptors”, NIH NIDA AREA (Academic Research Enhancement
Award) Grant, R15DA12448, C.W. Stevens (PI), $100,000 (direct costs)

1999-2001 “Functional Evolwlion of Opioid Receptors”, NTH NIDA AREA (Academic Research Erhancement
Award) Grant, R15DA12448, C.W. Stevens (PI), $69,605 (direct costs)

1998-1999 “Testing and Comparison of Analgesic Agents”, American College of Laboratory Animal Medicine
(ACLAM), C.W. Stevens (PI), $11,555 (direct costs)

1995-1997 "Graduate Student Research”, Gardper Spring, Co., Tulsa, OK ($4,000)

1994-1996 NRSA postdoctoral grant for Dr. Stan Willenbring, C.W. Stevens (sponsor}.

1992-19%8 “Studies of Opioid Analgesia in Amphibians", NIH-NIDA First Award (DA073260), C.W. Stevens,
Principal Investigator {P), $418,000. (direct costs) (no-cost extension for 1998)

1692-1995 "Spinal Sites of Endogenous Opioid Action in Amphibians”, Research Grant, Whitehall Foundation,
C.W. Stevens, PI, §70, 785.

1991-1992 "Nociceptive Processing in the Amphibian Spinal Cord", Grants-In-Aid, Whitehall Foundation, C. W.
Stevens, PI, $10,375.

1988-1990 NIDA Neuroscience Training Grant, Postdoctoral position, Dept. of Cell Biology and Neuroanatomy,
University of Minnesota Medical School, Minneapolis, MN

1987-1988 "Issues related to tolerance development and tissue toxicology of chronically administered 4-
anilinopiperidines"”, T.L. Yaksh (PI) and C.W. Stevens (Co-I). Janssen Pharm., $46,000.

1983-1986 "Effects of capsaicinoid agenis on peptide levels and behavieral function”, T.L. Yaksh (PY) and C.W.
Stevens (Co-1). Procter and Gamble Co., $25,000.

1985-1986 "Effects of drugs on the shock titration z‘hreshold in the primate”, T.L. Yaksh (PI) and C W Stevens Co-

I). §10,000, Sterling Winthrop Pharmaceuticals.



TEACHING EXPERIENCE

19602014 Lecturer, Medical Pharmacology I, (Course-Coordinator 1997-2007) QSU-CHS, COM, Tulsa, OK
2009-2013 Instructor, Receptors II (graduate course, alternate years) QSU-CHS, COM, Tulsa, OX
1997-2009 Instructor, Newropharmacology (graduate course, alternate years) OSU-CHS, COM, Tulsa, OK
1991-2009 Facilitator, Medical Information Systems Course, OSU-CHS, COM, Tulsa, OK
2000-2004 Visiting Professor, Neuroscience Lab Couxse, U of MN Medical School, Minneapolis, MIN
1998.2001 Adjunct Professor of Pharmacology, University of Tulsa Nursing School, Tulsa, OX
1989-1990 Lecturer, Pharmacology for Nurse Anesthetists, University of Minnesota, Minneapolis, MN
1689.1990 Lecturer, Neuropharmacology Course, Dept. of Neurology, Univ. of MN, Minnespolis, MN
1984-1987 Community Education, Jugeling Iustructor, Rochester, MIN
1984-1987 IBM-PC Instructor, Microcomputer Education Cntr., Mayo Clinic, Rochester, MN
1981-1983 Teaching Assistant; Dept. of Biclogical Seiences, University of IL. at Chicago, IL

ACADEMIC COMMITTEES
2011 Member, Honorary Degree Committee, OSU-Stillwater
2010-2012 Secretary, Group 6 of the Graduate College, OSU-Stillwater
2004 Member, Research and Creative Activities Task Force, OSU-Syster, appt. by OSU President Schmidly
2003 Member, Search Committee for YP Health Affairs OSU/Dean OSU-COM
2002-2003 President, Faculty Senate
2002-2003 Member, Board of Directors for Acadsmic Eealth Center, joiat affiliation of TRMC and OSU-CHS
2001-2002 Vice-President Faculty Senate
19942001 Founding Member & Chair 2000-2001), Biomedical Sciences Graduate Committee
1996-2001 Chair, Hazardous Materials and Equipment

1994-98, 2000-16
1996-1998, 2009
1991-2000, 2006
1991-92, 2002-04
1991-1992
1950-1999

Member, Chair (2001-2604; 2006-2007,;2019-2013) OSU-CHS Promotion and Tepure Committee
Senaror, Faculty Senate

Member, (Chair, 2006) Research Comimittee

Member, (Chair, 2002-2004) Academic Appeals Board

Member, Learning Resources Comrmitiee

Chair (1990-1993), Member (1994-1999), Animal Use Committee {(JACTIC)

PROFESSIONAL SOCIETY MEMBERSHIPS

International Narcotics Research Conference (INRC, member of Executive Committee)
American Society for Pharmacology and Experimental Therapeutics (ASPET)

Society for Neuroscience (SFN), American Association for the Advancement of Science (AAAS)
Committes on Problems of Drug Dependence (CFDD)

HONORS AND AWARDS

2006
1852
1992
1991
1991
1990
1990
1989
1687
1987
1983
1983
1982

Regents Research Award, Inaugural awardee for OSU-Center for Health Sciences

Youog Investigator Travel Award, American Pain Society, San Diego, CA

NIDA Travel Award, International Narcotics Res, Comm, {INRC), Keystone, CO

Young Investigator Travel Award, American Pain Society, New Orleans, LA

Young Scientist Travel Award, ASPET Annual Meeting, San Diego, CA

Fulbright Scholarship for Research & Teaching in India (declined to accept faculty position)
CPDD Travel Award, CPDD Annual Meeting, Keystone, CO

NIDA Travel Award, CPDD Annual Meeting, Keystone, CO

Upjohn Travel Award, ASPET Avmual Meeting, Honolulu, HA

NIDA Training Grant, Gordon Research Conference, "Mode of Action of Opiates”, CA.

UIC Research Assistantship, University of Illinois, Chicago, IL

NIH Training Grant, “Newral Systems & Behavior”, MBL Summer course, Woods Hole, MA
UJIC Research Board Travel Grant, "Strategies for studying the role of pept:des in neurorzal Sfunction”,
Society for Neuroscience Short Course, Minneapolis, MN

GRADUATE TRAINING ACTIVITIES

1597-2000 Chair/Major Advisor to Leslie C. Newmean (Ph.D. student, completed 8/2000 with university-wide honors).
1998-2005 Member, Advisory Committee for John Pawlson, (Ph.D, stadent, completed 8/2005)

2001-2005 Chair, Advisory Committee for Eva Garringer (Ph.D. student, completed 5/2005)

2002-2004 Member, Advisory Committee for Randy Benton (M.S. student; completed 5/2004)

2002-2004 Member, Advisory Committee for Raju N, Kacharm (M.S. student at OSU-CVHS, Stillwater; completed 5/2004)
2001-2007 Chair/Major Advisor to Kristin K. Martin (M.S. student; completed 3/2007)




GRADUATE TRAINING ACTIVITIES (CONT.)

2003-2008 Chair/Major Advisor to Christopher M. Brasel (PL.D. student, completed 5/2008)

2004-2008 Chair/Major Advisor to Shekher Mohen (Ph.D. student, completed 12/2008)

2005-2008 Chair/Major Advisor to Julle Duffey (M.S. student, completed M.S, degree 5/2008)

2007-2009 Member, Advisory Committee for Danielle Armstrong (M. S. student, completed M.8. 7/2009)
2006-2011 Member, Advisary Committee for Neds Saftarian-Toussi (Ph.D. student, Ph.D. awarded May, 2011)
2007-2011 Member, Advisory Committee for Arunkumar Thangaraju (PL.D. student, Ph.D. awarded Dec., 2011)
2008-2011 Chair/Major Adviscr to Shruthi Aravind (M.S. studeni, M.S. awarded May 2011)

2010-2013 Chair/Major Advisor to Larry Johnston (D.C./M.S. stident)

2009-2013 Chair/Major Advisor to John Knox (D.0./M.8. student)

2011-2015 Chair/Major Advisor to Summer Dodson (PL.D. degree awarded Summer, 2015)

2011- Member, Advisery Cornumiites for Leandra Figueroa (Ph.D. student)

LITIGATION CONSULTANT/EXPERT WITNESS CASES

1. Researched, wrote report on diphenhydramine (BENADRYL) adverse effects, Riggs, Abney, et ol, P.C., Tulsa, OK. (1998,

2. Researched, wrote report, and testified on opioids and federal drug sentencing gnidelines, Stan Monroe Tulsa, OK {1999).

3. Researched, wrote report, and was deposed on zolpidem (AMBIEN) effects in the elderly, Pinkerton & Finn, Tulsa, OX (1999).

4. Researched, consuited on the adverse effects of ciszpride (PROPULSID) for Brewster & De Angelis, P.L.L.C., Tulsa, OK (2001).
5. Researched, wrote report, and testified in prelimmary hearing and trial on tramadel (ULTRAM), LeFlore Co., Poteau, OK (2004).
6. Researched, wrote report on venlafaxine (EFFEXOR) and zolpidem (AMBIEN) effects, DA, LeFlore County, Poteau, OK (2605).
7. Researched, wrote report on OXYCONTIN, LORTAB, ULTRAM, and XANAX effects, Sneed & Lang, P.C., Tulsa, OK (2005).

8, Researched and consulted on marijunana intoxification and behavioral effects, Brewster & Die Angelis, Tulsa, OK (2005),

9. Researched, wrots report, and testified in court on aleohol neurotoxicity, Faulkaer Law Firm, Tulsa, OK (2006).

10. Researched, was deposed, and testified in court on effects of oxycontin (OXYCONTIN), Devlin Law Firm, Stillwater, OK (2007).
11. Researched, wrote report on alcohol/alprazolam (XANAX) and behavioral disinhibition, Glassco Law Firm, Tulsa, OK (2007).
12. Researched, wrote report on venlafaxine (EFFEXOR) effects on driving, DA office, Le Flore County, Poteau, OK (2007).

13. Regearched, wrote report, and testified in court on prapoxyphens (DARVON)/zolpidem (AMBIEN), LeFlore County, OK (2008).
14 Researched, wrote report on zolpidem (AMBIEN) disinkibition behaviar, Scott Troy Law Firm, Tulsa, OK (2009).

15, Researched and consulted on zolpidem (AMBIEN) in vehicular manslaughter case, Monroe & Associates, Tulsa, OK (2009).
16. Researched and consulted on impact of morphine levels in wrongful death case, Corley & Assccistes, Tulsa, OK (2009),

17. Researched, wrote report, and testified in court on drugs and hospital confession, Rabon Martic Law Firm, Tulsa, OK (2010).
18. Researched and consulted on fentanyl (DURAGESIC) levels in wrongful death case, Brewster & De Angelis, Tulsa, OK (2010).
15. Researched and consulted on blood alcohol levels in vehicular manslaughter case, Sneed, Lang & Herrold, Tulsa, OK (2010).
20. Researched, wrote report on benzylpiperazine (BZP), Taylor, Ryen, Schmidt, & Var Dalsem, P.C., Tulsa, OK (2010).

21. Researched and consulted on blood alcoho! levels in dram shop case, Sneed, Lang & Hexrold, Tulsa, OK (2010).

22. Regearched, wrote report on marijuana testing resulis in child custody case, Asras Law Firm, Tulsa, OK {2010).

23. Researched, wrote report on zolpidem (AMBIEN)/propoxyphene (DARVOCET)/alcohol, Hoch & Associates, OKC, OK (2011).
24, Researched, wrote report on phenobarbital and disinhibition behavior, Martin Hart, Federal Public Defender, Tulsa, OK (2012).
25. Researched, wrote report, and testified on UA and methamphetariine manufacturing, Monroe & Associates, Tulsa, OK (2012).
26. Researched, wrote teport, and testified on alcohol and disinhibition, Oklahoma Indigent Defense System, Norman, OK (2012).
27. Researched, wrote report on post-mortem hydrocodone levels, E, Terrill Corley 8 Associates, Tulse, OK (2012)

28, Researched, wrote report, deposed, and testified on cognitive effects of chemo drugs, Hall Estill Firm, Tulsa, OK {2012).

29. Researched, wrote report on motor effects of amxiolytic drugs, Allen M. Smallwood Law Firm, Tulsa, OK (2012).

30. Researched, wrote report on wrongful death due to opioid overdose, Jay Dunham Law Firm, Tulsa, OK (2012).

31, Researched, wrote report, and testified on sntipsychotic use and rape, Larry Roberson, OIDS, Sapulpa, OK (2013).

32. Researched, wrote report on wrongfisl death due to opioid overdose, Van Meter Law Firm, OkCity, OK (2013).

33. Researched, wrote report on use of zolpidem (AMBIEN) and suicidality, Keach & Murdock, Las Vegas, NV (2013).

34. Researched, wrote report, and deposed on hydrocodone overdose and wrengful death, Blue Law Firm, OkCity, OK.(2013).

35, Researched, wrote report on prescription/not-prescription drugs in accidental death, Jay Dunham Law Firm, Tulsa, OK (2014).
36. Researched, wrote teport, and deposed oa prescription dmugs in workmens commp case, Jay Self Law Firm, OKCity, OK {2034).
37, Researched, wrote report, deposed on cocaine metabolites in workmens comp case, Roy 8. Dickinson, Norman OK (2014).

38. Researched, wrote repott or: elcohol use and accuracy of Breathylzer test, Goldstein and Price, L.C., St. Louis, MO (2014).

39. Researched, wrote report, and testified in court on psychotropics and witness, Randy Lynn, Public Defender, Tulsa, OK (2014).
40. Researched, wrote report, deposed, testified twice opioid/benzodiazepine and MVA, Jennings & Teague, OkCity, OK (2014).
41. Researched, wrote report on use of zolpidem and suicidality, Mark Cooper Law Firm, Norman, OK (2014).

42, Researched, wrote report, and testified in court on synthetic cannabinioid case, Stan Monroe/Rob Nigh, Tulsa, OK (2014).

43, Researched, wrote report on use of diazepam/aiprazolam and driving, Allen Smallwood, Tulsa, OX (2014).

44, Researched, wrote report on methamphetamine use in workmens comp case, Thomas Mortensen, Tulsa, OK (2014).

45, Researched, wrote report, testifed on use of zolpidem and disinhibition ehavior, Dustin Phillips, OkCity, OK (2015).

46. Researched, wrote report, prescription drug use and accident in new home attic, Jennings & Teague, OkCity, OK (2015).
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47. Researched, wrote report on prescription drugs in workmens comp case, Mike Jones Law Firm, Bristow, OK (2015)

48. Researched, wrote report, accident involving drug use in prison, Maples, Nix & Diesselhorst, Edmund, OK (2015).

49, Researched, wrote report, testified on blood levels of methamphetamine, Stan Monroe Law Firm, Tulsa, OK (2013).

50. Researched, wrote report on motor vehicle accident while taking zolpidem, Schroeder & Associates, Tulsa, OK (2015).

51. Researched, wrote report on truck accident and antidepressant and hypnotic use, Mark Bonner, OKC, OK (2015)

57. Researched, wrote report (ongoing) wrengful death lawsuit due to opioid overdose, Rode Law Firm, Tulsa, OX (2015)

53. Researched, wrote report (ongoing) impaired driver and fatal motor vehicle accident, McAfee & Taft, OkCity, OK (2015)

54, Researched, wrote teport (ongoing) impaired driving and fatal motor vehicle accident, Jennings & Teague, OkCity, OK (2015).

GRANT STUDY SECTIONS

Reviewer for NTH grants, Special Emphasis Pain Study Secnons (1998-present}

Grant consultant for the AAAS, Univ of Michigan, Centers of Research Excellence project (2003)

Grant Reviewer for National Science Foundation (1996-2002)

Grant Reviewer for the Veterans Administration (1995« present)

Chair (1999), Member (1997) Biclogical Sciences Pangl, Texas State Granting Program-Advanced Research Proposals
Grant Reviewer (2008} for Neuroscience and Mental Health Grants, The Wellcome Trust

EDITORIAL & ADVISORY BOARDS/PEER-REVIEWER FOR THE FOLLOWING SCIENTIFIC JOURNALS

Peer-Reviewer for.J. Pharmacol. Exp. Ther., Brain Research, Life Seiences, Newroscience Letters, Eur, J. Pharmacology,
J. Neuroscience, Pain, American Journal of Physiclogy, Jowrnal of Pain, Laboraiory Animals

Editorial Advisory Board, Pharmacology Online (Italy), Editor: Anna Capasso. -

Editorial Advisory Board, Computational Biology and Chemistry: Advances and Applications, Editor: Bruso Villoutreix

Advisory Board Member, Tobacco-Free Zone, Tulsa, OK

Consultant, Reuters News Service, Insight Service

. COMPUTER CONSULTING

SigmzPlot for Windows, S-tester, Jandel Scientific, CA, 1992-1999.

Reference Manager for Windows, S-tester, Research Information Systerns, Inc., CA, 1993-1999,
. Institute for Scientific Information: (ISI), focus group meeting, San Francisco, CA, April, 1998,
Knowledge Acquisition Consultant for Ingenuity.com (2001).
P-tester for JPET Online Review and Submission website (2001).

COMMUNITY SCIENCE INITIATIVES

Science Fair Judge at School (Carver and Elliot) znd Regional (Tulsa County) Level, 1990-2010.

Institutional Representative for the Tulsa Biological and Clinical Research Alliance (TBCRA), 1998-2001

Science Enrichment for University of Tulsa~ Gifted School, 1998-present, also at Trinity Episcopalian Day School.
Faculty Participant in High School Ambassador Program at OSU-CHS, 1994-2000

‘Workshop participant in "Speaking out for Science”, sponsored by AAAS, March 28, 2009.

Member, Oklahcmans for Excellence in Science Education,

VISITING SCIENTIST/RESEARCH CONSULTANT/OUTSIDE COLLABORATION

1994 Laboratory of Tony L. Yaksh, Ph.ID., Viee Chair for Research, Dept. of Anesthesiology, UCSD, La Jolla, CA. Project entailed
characterization of met-enkephalin extended sequences in Rana pipiens and presentation to rescarch group.

1996 Laboratery of George Wilcox, Ph.D., Professor of Pharmacology, University of Minnesota Medical School, Minneapolis, MN.
Trainirg of intrathecsl catheterization to research group and general lab QC.

1999 Laboratory of Howard Guistein, M.D./Ph.D., Director of Research, Dept, of Anesthesiology, MD Anderson Cancer Center,
Houston, TX. Training of intrathecal cathsterization and analgesic modeling techniques to research group.

2000 Research consultant for Ligand Pharmaceuticals, San Diego, CA. ‘

2000 Laboratory of Dr. Sandra Roerig, Professor of Pharmacology/Associate Dean for Research, LSU Medical Center, Shrevepart, LA.
Training of intrathecal catheterization and analgesic modeling techniques to research group.

2000 Laboratory of Dr. James Zadina, Professor of Pharmacalogy/ Director of Neurosciences Program:, Tulane University Schocl of

 Medicine, New Orleans, LA. Training of intrathscal catheterization to research group.

2001 Visiting Professor, Neuroscionce Lab Course, Dr. George Wilcox, co-director, University of Minnesota Neuroscience Pragram.
Amphibian model for testing analgesics used in a live laboratory course (also subsequent years).

2001 Laboratory of Ken McCarson, Ph.D., Associate Professor of Phamauology, University of Kansas Medical Center, Kansas Clty, KS,
Training and collaboration on vamllmd—hke receptor function n Rana pipiens.

2002 Laberatory of Pawl Prather, Ph.DD., Associate Professor of Pharmaceology, University of Arkensas for Medical Sciences, Little Rock,
AR. Collaboration on ransfection of frog opivid receptots imeell lines.

2002 Visiting Professor, Dept. of Neuroscience, University of Minnesota Medical School, March 12-14, 2002,

2003 Visiting Professor, Dept. of Neuroscience, University of Minnesota Medical Schoel, April 8 to 10, 2003,

2003 Visiting Professor, Dept. of Medicinal Chemistry, University of Mississippi, Oxford. Mi, May 7-9, 2003,

2004 Visiting Prefessor, Dept. of Neuroscience, University of Minnesota Medical School, April 12-15, 2004,

2005 Visiting Professor, Dept. of Neuroscience, University of Mirmesota Medical School, April 11-13, 2005.
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INVITED TALKS/SEMINARS/KEYNOTE PRESENTATIONS

1.

2.

3.

[o.+]

10.
11.

12

i

14,
i5.
la.
17.
18.
19.
20.
21
22
23.
24.

25,

27.
28,

28,
30.

31
32.
33.

34,

"Opioid antinociception in amphibions", Satellite Symposium: Behavioral Biology of Nociception: Comparative, Developmental,
and Sexual Aspect, Soctety for Neuroscience, New Orleans, LA, November, 1987.

"dn amphibian model for the assessment of opioid action”, Annual Meeting of the College on Problems in Drug Dependence
(CPDD), Richmond, VA, June, 1530,

"4 liernatives to the use of mammals for pain research”, OSU College of Vetsrinary Sciences, Annual Research Symposium,
Stiliwater OXK, May 1591.

"4 amphibian model for pain research”, Northeastern State University, Science and Technology Semipar Series, Tahlequah OK,
October, 1991.

"An amphibian model for pain research”, Children's Medical Center, Chapman Research Institate Seminar Series, Tulsa OK,
November, 1991,

"dn amphtbian model for pain research”, Oklahoma State University, Dept. of Zoology Seminar Series, Stillwater OK, January,
1992,

"Alternatives to the use of mammals for opioid research”, OST College of Veterinary Sciences, Annmal Research Symposium,

Stillwater OK, May 1992,

*An amphibian pain model for opicid research”, University of Tulsa Biclogy Department Coliequinm, Tulsa, OK, September 1992.
"dn amphibian pain model for opioid research”, University of Oldahoma Health Sciences Center, Dept. of Anatonty, Oklahoma City,
OK,, October, 1992,

“Studies of opioid tolerance in an amphibian pain model”, 1st Annual Young Investigators Symposium, College on Problems in Drug

Dependences (CPDD), Toronto, June, 1993,

“Relative analgesic patency of mu and kappa cpiolds in amphibians: a unigue assay for kappa opiaid action? ", College on Problems
of Drug Dependence (CPPD), Palm Beack, FL, 1994,

*An amphibian pain model for opicid research”, UCSD, Anesthesiology Research Lab Group, April, 1994,

. “dn amphibian model for pain research”, Pharmacolagy Dept., LSU Med Center, New Orleans, 9/27/94.

“4lternatives to the use of mammals for pain research”, NI/OPPR/LSU sponsored workshop, New Orleans, September 29-30,
1994,

“4lteynatives to the use of mammals for pain research: an amphibian model”, SCAW/CCAC Conference, Torontc, Canada,
September 28, 1995,

“An amphibian model far studies of opioid actlon”, University of Minnesots Medical Schoel, Dept. of Pharmacology Seminar Series,
Minneapolig, MN, Janaary 19, 1996,

“An alternative model for testing of opioid analgesics and pain research using amphibians”, 2nd World Congress on Alternatives
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