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IN TH.E SUPREME COURT OF MISSISSIPPI 

C'ause ,Vo. 

RICHARD GERALD JORDAN, Petitioner 

vs. 

STA TE OF MISS}SSJP.Pl, Respondent 

SllCCESSIVE PETITION FOR POST-CONVICTION RELIEF 

COMES NOW the Petitioner RICHARD GERALD JORDAN, by and through Petitio,ier's 

attorneys of rernrd. and files this Success.ive Petition for Post-Conviction Rdie{ The claims in 

!his Pctitkm are in two categol'ies. First, Mr. Jordan seeks enforcement of the statutory boundaries 

ot' the State of Mississippi's authority to execute the death sentence upon him. Specifically, 

because Miss. Code Ann. § 99-19-51 requires that lethal injection executions be accon1plished by 

the use of an ''ultra short-acting barbiturate or other similar drug." the Mississippi Department of 

Corrections cannot lawfully execute Mr. Jordan using midazolam, which is neither an ·'ultra short

acting barbiturate'' nor an "other similar drug.'' Second, Mr. Jordan contends that execution of a 

condemned individual four decades after he was first sentenced to death violates the Eighth 

i\mend111ent's prohibition against cruel and unusual punishment. 1 

I ivlr .. Jorclu11·$ verlli.:ntion l!. uttuchcd a.s Exhibit 1. 
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PRESI,RVATION OF ISSUES 

Miss. Code Ann. § 99-39-21 (6), l'equircs the petitioner to allege in his petition such facts 

as arc necessary to demonstrate that his claims arc not procedurally barred under that section. 

These claims are not barred for the following !'easons: 

Post-conviction proceedings are for the purpose of bringing facts not known al the .time of 

judgment to the Court's attention. Williams v. Stale, 669 So. 2d 44, 52 (Miss. l 996); Smith v. State, 

477 So. 2d 191, 195 (Miss. 1985); see also Miss. Code Ann. § 99-39-5. Furthel'more, post. 

conviction proceedings afford the Court an opportunity ''to review those matters which. in practical 

reality, could not or should not have been raised at trial or on direct appeal." Miss. Code Ann. § 

99-39-3 (2); see also Brown v. Stale, 798 So. 2d 48 I (Miss. 200 I). Post-conviction proceedings 

also afford a petitioner an opportunity to ask a ,·eviewing court to reconsider issues raised on direct 

appeal in light of intervening dec.isions of the Mississippi Supreme Court and the United States 

Supreme CourL Miss. Code Ann. § 99-39-27 (9), 

Claim l involves the revised execution prntoccil promulgated by the Mississippi 

Department of Corrections on July 28, 2015. 2 Under this new protocol. MDOC plans to use a lethal 

injection drng that is not permitted by Miss. Code Ann. § 99-19-5 l. This Court has jurisdiction to 

consider. in a successive petition, a convicted prisoner's challenge to his scntenc-e on grounds it 

c~ceeds the statutory limits of lawful punishment. Rowland v. Stme, 98 So. 3d I 032, l 036 (Miss. 

2012) (''the State is without authority 01· right to impose a sentence illegally or without due 

process"): hJ' ,,. Stale, 731 So. 2d 601. 603 (Miss. I 999)(same). The claims rnised in this petition 

implicate ''fundamental rights"-~ particularly the right not to be punished except in accordance 

with the authority granted to the Department ofConections by the Legislature. Id. 

~ The July 28 1 2015 Nolice ofChunge t)f Lethal Jqjcction ProtoLol is uttucb('d as Exhibit 2. 
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ln Jordan v. Fisher, No. 14-cv-295-HTW-LAA, a Federal civil action brought under 42 

U.S.C. § 1983. Jordan seeks to challenge the July :C015 protocol as exceeding the authority 

conferred on MDOC by Section 99-19-51. The MDOC successtully persuaded the Fifth Circuit 

that there was no Federal jurisdiction over Jordan's statutory-grnunded elaim:3 

Our sister circuit has concluded that state post-conviction relief 
petitions satist)' a pl'isoner's right to Seek proper enforc.e1nentofa state's 
mcthod-o1~executio11 law. Pavatt v . .lo11es, 627 F.3d 1336. 1341 ( I 0th 
Cir. 2010). We agree. Mississippi prnvides an adequate forum for the 
vindication of Plaintiffs' rights that arise from state law. Mississippi's 
post-conviction relief statme explicitly empowers prisoners to 
challenge their sentence as "imposed in violation of the ... Constitution 
or laws of Mississippi:' Miss. Code Ann. § 99~39--5( I). lf Plaintiffs 
wish to protest that Mississippi's revised lethal i11jection protocol .is an 
unlawful deviation from Mississippi's laws, Mississippi's courts are the 
appropriate venue for their suit. 

Jordan v. Fisher. 2016 WL 3512637 at *5 (5th Cir .. June 27. 2016).4 

Claim 11 challenges Mr. Jordan's forty-year incarceration on death row as violative of the 

Eighth and Fourteenth Amendments and Art. 3, § 28 of the Mississippi Constitution. These claims 

were not ripe until he exhausted earlier appeals. If Jordan had obtained reliefin earlier proceedings, 

he would not be facing the imminent prospect of an execution aJter serving the functional 

equivalent or a life sentence, and thus he would not have had the need to raise this issue. This 

ground for relief is analogous to a claim that a prisoner is not competeht to be executed. Such 

claims do not become ripe until an execution warrant is issued. See S1e11•ari v. Martine-Villareal, 

523 U.S. 637, 643 ( 1998). 

·' Other d:.1in1s n1i~ed hy Jordun relating to tv1D()C's lethn! lnjectlon protocol U\'C slill pending in Federal l)istrict CourL 
Jordan r. Fisher, 1(fl 6 \VL 351263 7 al* l n.3. 
·
1 1 lav'ing succeeded in convincing the Fi llh Circuit tn vuc<1tc the prcfilninary injunction on grollnds. wnong. others, 
thut !Vic Jonfrrn could n1isc a claim seeking cnforcon1ent of the tc:nns or Section 99-19-51 in a state post-conviction 
pelltion, lhe Slul~ 1..\1' ivfississippi is judiclally estupped fro in Jcnying this Court's jurisdiction to consider Claim I or 
lhis Petition. ,Yee ()ark v. jVeese. ''131 So, Jd 55(;, 55~? ~i21 (rvliss. :!015) ('ti.Jhe purpose of judicial estoppcl ls tu 
ppcvcnt parties fro111 knowingly triking a positron in on(: court that ls conlrar_y lo a position that party has asserted in, 
<.HH.I that has been acctpled by. anothet i;ourc·). 

4 



This Court has long recognized that ··where fundamental rights are violated. prneedural 

n!les give way to prevent a miscarriage of justice." Gray v. State. 549 So. 2d 1316, 1321 (Miss. 

1989). Moreover, "errors affecting fundamental constitutional rights are excepted from the 

procedural bars of the [Uniform Post-Conviction Collateral Relief Act].'' Row/irnd v. State. 42 So. 

3d 503. 506 (Miss. 20!0). Jordan has the 1i.111damcntal right not to sufter cruel or unusual 

punishment. and therefore. there is no procedural impediment to this Court's review of the medts 

of the claim.' 

PROCEDURAL HISTORY 

A. In three successive sentencing trials in 1976, 1977 and 1983, the State of 

Mississippi repeatedly violated the Constitution in its efforts to sentence 

Richard ,Jordan to death. 

Richard Jordan was first tried and convicted on July 2 l. 1976. for the mmdcr of Edwina 

Marler. He was sentenced to death. The trial court. however, granted a motion for a new trial based 

011 this Court's decision in Jackson v, State. 337 So. 2d !242 (Miss. 1976), which was decided Just 

after Jordan was convicted. and which declared Mississippi's mandatory death sentencing scheme 

to be unconstitutional. Jordan was again convicted and sentenced to death the next year. Jordan v. 

Stare, 365 So .. 2d 1198 (Miss. 1978): see. also !11 re Jimlan. 390 So. 2d 584 (Miss. 1980). Jo,·dan 

subsequently obtained federal habeas corpus relief beca,.1se the sentencing instructions [n his 

second trial failed to "channel the sentencer's discretion by clear and objective standards and did 

not pi·ovide specific and detailed guidance." Jul'dan v. Walkins. 681 F.2d 1067. 1082 (5th Cir. 

' It is iilsi) v,or(h nvling that th\'.rc arc no lime bars to the filing of an othC;'r\visc viubl1.; successive pclition, )Joss 1·. 

,\'tare. 19 So. 3d 69(\ 695 (lvllss. 2009). 
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I 982). rehearing denied sub. nom . .Jordan"· Thigpen. 688 F.2d 395 (5th Cir. 1982) (internal quotes 

omitted). 

The State obtained a third unconstitutional death sentence in 1983 by improperly limiting 

Jordan·s right to present mitigating evidence. Althoqgh this Court initially attirmed the sentence, 

the United States Supreme Court granted certiorari and vacated his death sentence in light of its 

decision in Skipper v. South Caruli11a, 476 U.S. I IOI (1986). which held that the Eighth 

Amendment 1·eqqires a defendant focing a dearh sentence to be allowed to present evidence of his 

adaptability to pi-ison. On remand from the Supreme Court, this Court applied Skipper and found 

the third death sentence to be unconstitutional. Jordan v. State. 518 So. 2d 1186 (Miss. I 987). 

B. In Richard Jordan's fourth capital sentencing trial in 1991, an agreement 

to a sentence of life without parole was negotiated, but this sentence was 

also found to be contrary to law. 

In 1991, Jordan and the State ofMississippi6 agreed to resolve the case with the impositio11 

ofa sentence oflife i111pl'iso1111ient w1thout the pc,ssibility ofparnle, even though no such sentence 

was authorized at that time under Mississippi law. Prosecutors in Mississippi entel'Cd similar 

agreements with at least lhree othei· capital defendants. See Lanier v. Slate. 635 So. 2d 813 (Miss. 

1994): Sie1'e11.,·011 v. Stale, 674 So. 2d 50 I (Miss. 1996); Patterso11 v. State, 660 So. 2d 966 (Miss. 

1995). 

Not long after Jordan was sentenced to life without parole, this Court held tlu1t LWOP plea 

agreements in capital cases were "void and unenforceable on public policy grounds." Lanier v. 

State. 635 So. 2d 8 Ll, 815 (Miss. 1994); see a/sq Pr1tters911 v. State, 660 So. 2d 966 (Miss. 1995). 

t, Thi: SWtL' wu~ r~preselitcd in 1991 by Spe.::iu\ Prosecuto1· Joe Sam ()wen .. O\ven served as an Assisi.ant Distdcl 
1\ttorncy Hw ll\c 1976 nnd l 977 trluls. By ! 983. he entered priYnlc practice but \\'as appointed as a Special Prosecutor 
at lhc request or the vkthh_'s fi:101ily_. T. 26: Sti:itc Trial Exhih1l l. 
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As a result, Jordan asked the Harrison County Circuit Court to strike the prohibiiion against 

seeking parole. The Circuit Court denied relief On appeal, this Court applied Lanier and found 

the 1991 agreement ''void as against public policy" and restored the parties to their ''pre-bargain 

positions" in which Jordan had the right to a jury sentencing and the State 1,ad the right to seek the 

death penalty. Jordan v. Stale, No. 95-KP-OO 113-SCT at 4 (Miss. July 17, 1997).7 

This Court explained: 

an agreement between a derendant who knowingly and voluntal'ily enters into a 
plea agreement to life imprisonment without the possibility of parole, during a time 
when the sentencing statute did not offer such option, to avoid a possible death 
sentence is void ab initio on the ground that it violates public policy. 

This Co111t added: •'the circuit court had no authority to issue such a sentence.'' Id. at 4.8 As 

explained in L,111ier, ''both patties are placed back in the positions which they occupied prior to 

entering into the agreei11ent. '' 635 So. 2d at 817. The State once again had provided Jordan with a 

deJ-Cctive sentencing proceeding. 

C. Befo.re Richard Jordan's fifth capital sentencing trial in 1994, Mississippi 

law bad changed to permit an agreement to an LWOP sentence; however, 

the State of Mississippi refused to honor their prior commitment to that 

sentence. 

In 1994, before Jordan's fifth sentencing proceeding, the Mississippi legislature amended 

the capital murder sentencing statute to allow for a punishment of life without the possibility of 

parole. Miss. Code Ann. § 97-3-21. This Comt then held that a defendant whose crime occmred 

prior to the effective date of the amendment to the statute could validly waive his ex post facto 

I This optn\(.'Jl w,1::; not reported. 
H Undt.'!r ivrLssissippi ln,v~ rn1 agrceincnt thot is Vl)id ab ini!io "'is null fro1n lhe beginning if lt seriously o11Cnds law or 
pl1blic policy." Hood e:i: rel S!(tte 7i>bal\"O l.itigation, 95.8 So. 2d 790.- 815 (ivlis~t 2007). Such a contract has ·'no forc.c 
or cffoc1:· RiDhardwu1 v. C'a111011 Farn1 El/llifl" li1l' .. 608 So. 2J l240. 125'+ (Miss, 1992), 
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rights and receive a life without pMole sentence. See .. e.g., Wes/ v. S1a1e. 725 So. 2d 872 (Miss. 

1998). Thus. the exact type of agreement resulting in Jordan's 1991 life-without-parole sentence 

had become legal. Indeed, if these statutory and case-Jaw developments had occurred just three 

years earlier (that is. prior to Jordan "s I 991 plea agreement), this Cou11 would have enforced the. 

agreen1ent as \Vritten. 

In lighLof these changes in the law. Jordan informed the State that he was willing to waive 

his ex post llicto rights concerning the application of the recent amendments to Miss. Code Ann. 

~§ 97-3-21 and 99-19-10 I and again be sentenced to life imprisonment without the possibility of 

parole. The State refosed this offer only because Jordnn challenged the ultra vires agreement. As 

this Coul't found: 

Owen declined Jordan's offer and indicated that he would not make a plea 
agreement with Jordan since Jordan had previously violated his agreement with the 
State that he would not appeal his plea and sentence of life imprisonment without 
the possibility of parole. 

Jordan 1•. Slate, 786 So. 2d 987, I 000 (4f I 9) (Miss.2001 ). 

Although the State refused to agree to accept a life without parole sentence in Jordan's 

case. prosecutors in similarly situated cases agreed to the terms ofthe now-legal agreement. These 

ol11er inmates committed crimes al least as serious as the crime for which Jordan was convicted. 

For example, Lanier assaulted, kidnapped, and murdered a Meridian police officer. Lanier I'. S!a!e. 

635 So. 2d 813, 815 (Miss. 1994). Stevenson attacked and stabbed to death a deputy at a jail and 

escaped. Sle1·e11son, 674 So. 2d 50 I. 502 (Miss. 1996). And Patterson was convicted of kidnapping 

and capital murder. Pa/terson 1-. Siale, 660 So. 2d 966, 967 (Miss. 1995). 

In 1998, well over twenty years after the crime, and after the State failed on four occasions 

either to provide a lawful sentencing proceeding or to ofter him a lawful plea bargaii1, Jordan had 

to confront a jury that would, because of the deaths of family members in the intervening years, 
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never hear his tull mitigation testimony and would never experience the emotional force of 

testimony of those who loved him dearly. In short, Jordan was denied the very type of evidence 

that routinely spells the difforence between life and death in capital trials in Mississippi, and the 

State of Mississippi managed to reap the benefit of its prior inability to provide Jordan with a 

constit\1tionally-sound sentencing proceeding. 

This Court altirmed Jordan's fourth death sentence. Jordan v. 5'late. 786 So, 2d 987 (Miss. 

200 I). It later denied a petition for post-conviction relief; even though it found that trial counsel 

had been deficient in preparing for aspects of the resenteilcing. Jordan v. Slate, 912 So. 2d 800. 

812 (ii 27) (Miss. 2005). ln federal habeas proceedings, a divided panel of the Fifth Circuit denied 

a certificate of appealability. Jordan v. Epps, 756 F.3d 395 (5th Cir. 2014). Over the strenuous 

dissent of three justices, the United Stntes Supreme Court denied a petition for a writ of certiorari. 

Jordan v. Fisher, 135 S. Ct. 2727 (2015). 

D. From April 2015 to the present, Richard Jordan has attempted to 

challenge MDOC's use ofletbal injection drugs not permitted by statute; 

to date, however, the State has succeeded in evading a decision on the 

merits of this challenge. 

On April 16, 2015, Richard Jordiln, together with Ricky Chase, filed a complaint for 

preliminary and permanent injunctive relief pursuant to 42 ll.S.C. § 1983 against officials of the 

Mississippi Department of Corrections." The Complaint alleges Violations of Plaintiffs' rights to 

due process, to be free from cruel and unustial punishment, and for access to the courts and to 

petition the government for the redress of grievances under the First, Eighth, and Fomteenth 

'' The April 2() 15 C_omplnint is attached lo this Pc\it1011 as E:,,:hiblt 3. 
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Amendments to the United States Constitution. Of the five claims for relief pied in the Complaint, 

Count II challenges, under the Eighth and Fourteenth Amendments ,md Mississippi s!att1tory law, 

the use of any an(,;sthetic that is not an "tiltt·a short-acting barbiturate or othe1· si1nilar drug" as 

required by Miss. Code Ann.§ 99-19-51. 

At the time of the filing of the complaint in April 2015, MDOC's execution protocol called 

for the serial administration of three drugs to put a prisoner to death. The first drug, pentobarbital, 

is intcrtdcd to ,ufficiently anesthetize the prisoner so that he is both unconscim1s and i11sensate 

,vben the ·executioner injects the second and third drugs. The- second drug~ vecuronluni. bro1nide, 

paralyzes ~II of(he prisoner's voluntary muscles, including those use<l for respiration, but does not 

suppress sensation, consciousness, cognition, or the ability to feel pain and suffocation. The third 

drng, potassium chloride, disrupts the electrical signals in the heart. paralyzes the cardiac muscle. 

and kills the prisoner by cardiac arrest. 

In April 2015, pcntobarbital sodium active pharmaceutical ingredients (APT) - the raw 

ingredients used to compound injectable pcntobarbital - were the only drugs in the possession of 

MDOC for use as the ilrst dru1; in its lethal injection protocol. Thus, Count II of the Complaint 

alleged, among other things, that compounded pentobarbltal was not an "ultra short-acting 

barbiturate Qr other similar drug," and was thus outside the punishment prescribed by the state 

legislature. Plaintiffs moved for a preliminary injunction on June 3, 20 I 5 with respect to Corm ts I 

through Ill of their complaint. The relief requested on Count II of the Complaint was •'that this 

Court enter a Preliminary Injunction enjoining the Detendants during the execution of the 

Plaintifls. including any intervening party to this suit, from: A. administering any anesthetic that 

is not i11 the statutorily-mandated class of"ultra short-acting barbiturates.''" 

10 



At 6:38 p.m. on July 28, 2015, the night before the hearing in Federal Court on the motion 

for preliminary injunction. MDOC filed into the federal record a new execution prntocol. The only 

change was a significant one ·· the addition of the following language: "In the event of the 

unavailability of a sufficient quantity of Pentobarbital from avai I able sources, a sutricient quantity 

ol'Midazolam will be acquired and administered in the place of Pentobarbital.'' Ex. 2. 

Nor only is 111idazolam not an ultra short-acting barbiturate, it is not a barbiturate at al!. 

Rather. it is a benzodiazepine, an entirely ditforent class of drugs from that authorized by 

Mississippi law. Moreover, the substitution ofmidazolam was an about-face from representations 

made by the state in a hearing in state court 011 March 2, 1015, that midazolam was ''not an option'' 

for the Mississippi Attorney General's Otrice. 10 

On August 26, 2015, the Federal Court issued a preliminary injunction against the use of 

either compounded pentobarbital or midazolam, 11 The co[ut's grant of preliminary injunctive 

relief relied \>11 its finding that 

Exhibit 5. 

[P]laintiffs have shown a substantial likelihood in prevailing, <1t least, 
on their claim that Mississippi's failure to use a drug which qualifies as 
an ''ultra short-acting barbiturate or other similar drug" as required by 
Miss. Code Ann. § 99-19-51 violates Mississippi statutory law and the 
Due Process Clause of the Fourteenth Amendment of the U.S. 
Constitution. 

Aggrieved by the injunction. MDOC appealed. It specifically challenged the jurisdiction 

of the Federal Court to order MDOC to follow state statutory law. The Fifth Circuit agreed, anci 

vacated the injunction: 

Plaintiffs m·gue that they have a liberty interest created by state law, 
specifically § 99-19-51, and that it prevents the .state from 

tt• Sl;!t:- Exhlbil 4. partinl trnnseript of ivlarch 21 2015 headng it, l?odrrick <.!.'. S'olange i\facAnhur Justice Ce1tter l), X!h,·s. 
/)e(.' ·111fl°'c)J'J'l.:.'C{if!I/S, ol 54, 
11 Tll(: urd~r grL)nting pn:li1ninary .inJunrtiou is auached a$ Exhibit 5, 
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executing them using any drngs other than "an ultra short-acting 
barbiturate or other similar drug" as the first drug in a three-drug 
cocktail. However, even if the revised lethal injection protocol does 
not conform to § 99-19-51, ''a mere error of state law is not a denial 
of due process.'' 

Jordan 1•. Fisher, 2016 WL 3512637 *4 (.lune 27, 2016). 

The Fifth Circuit, following MDOC's assertions, invited Jordan to file his claim that 

midazolam is not authorized as the first lethal i1,ject'ion drug under Mississippi law in a successive 

state post-conviction petition: 

id. at *5. 

Our sister circuit has concluded that state post-conviction relief 
petitions satisfy a pl'isonel''s right to seek prnper enfol'cement of a 
state's method-of-execution law. Pava/1 v . .Jones. 627 F.3d 1336. 
1341 (I 0th Cir.201 OJ. We agree. Mississippi provides an adequate 
forum for the vindication of Plaintiffs' rights that arise from state 
law. Mississippi's post-conviction relief statute explicitly empowers 
prisoners to ehallenge their sentence as "imposed in.violation of the 
... Constitution or laws of Mississippi," Miss. Code Ann. § 99-39--
5(1 ). If Plaintiffs wish to protest that Mississippi's revised lethal 
injection protocol is an unlawful deviation. from Mississippi's laws. 
Mississippi's cou1ts are the appropriate venue for their suit. 

The remainder of Jordan's claims, which do not rely on Mississippi statutory Jaw, were 

remanded back to the Federal District Court. Jordan's civil actioi1 on these Federal claims is still 

pending. Jordan v. FMier, 2016 WL 3512637 ut * I n.3; .!oi'<ian v. Fisher, No. 14-cv-295-HTW-

LAA (S.f). Miss.J. 12 

i: The Ainended Ci.'Hnp!aillt in the Federal dvi! w::lion JS allnched us E.Xhlbit 6. 
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GROUNDS FOR RELIEF 

CLAIM I 

MDOC'S EXECUTION PROTOCOL VIOLATES MISSISSIPPI'S STATUTE 
PRESCRIBING THE METHOD OF EXECUTION 

A. The Mississippi Legislature commands that lethal injection executions 
begin with the administration of an ultra short-acting barbiturate or 
other similar drug. 

Richard Jordan was ·'sentenced to suffer death as provided by law."' 13 The language of 

Mississippi's statute prescribing the method of execution is clear: "[t]he manner of inflicting the 

pun1 shment of death shall be by continuous intrnvenous administration of a lethal quantity of an 

11lm1 sl,ort-ac/i11g barbiturate or orfter similar drug in combination with a chemical paralytic 

agent." Miss. Code Ann. § 99-19-51 (emphasis added). 14 Notably, while the Attorney General 

vigorously advocated for an amendment to this statute during the 2016 legislative session, the 

amendment enacted by the Cegislatute and sig11ed into law by the Governor retained the 

requirement ofan •'ultra shmt-acting ba1·bitmate or other similar drug." 15 

The unambiguous nature of the statutory language controls ti1e selection of drugs for lethal 

injection executions in Mississippi. This Court has recognized that the judiciary has "no right to 

add anything lo 01· take an)'thing from a statute. where the language is plain .and unambiguous. To 

do so would be entrenching upon the power of the Legisl11ture. Neither have the Courts authority 

to write into the statute something which the Legislature did not itself write therein.'' Sheppard v. 

Mississippi State Highway Farro/, 693 So. 2d 1326, 1328 (Miss. 1997) (citations omitted). "Th is 

Cou11 does not decide what a statute should provide, but determines what it does provide." Palermo 

u tvtr, Jordan's April 24. 1998 sentencing order is :tU<.u:hcd _as l·\hibit 7. 
1·1 l.3y conlrasL the OkJahorna statute ,1t ·issue in (i/ossip i-. Gross 135 S-. Cl.2726"(2015 ), inerely $peci lied that the. :Slat~ 
e,s;cct1te its prisoners using so1nc fritrn of lethal injection. C)kla. Stat Ann. tiL 22. § !O 14 ( \Vest). 
1~ S'ee IHlp:!/bil!sLatus.Js,statc;1ns.usf2016/pdl!histc_1ry/SB/SB2237.x1nl (!asl rc:vlc,ved July 4. 201:6). 
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"· Lifelink Foundation. Inc., 152 So. 3d I 099, I I 051113 (Miss. 20 14), ciring Lawson v. Honeywell 

Jntem., Inc., 75 So. 3d 1024, 1027 (Miss. 2011). See also lvfiss. Dep't oj'Revenue v. Mississippi 

Power Co., 144 So. 3d 155, 162 ~26 (Miss. 2014)(same). ''If the words ofa statute are clear and 

unambiguous. the Court applies the· plain meaning of the statute and refrains from using principles 

of statutory construction," Palermo, 152 So. 3d at 1105. quoting Lawson, 75 So. 3d at 1027. 

MDOC, an administi'ative agency of the Executive Branch, is constitutionally barred from 

establishing 01· modil''ying punishments set forth by the Mississippi Legislature. A1ticle IV§ 33 of 

the Mississippi Constitution provides that "the legislative power shall be vested in a Legislature." 

Because the power to define crimes and prescribe punishments is a legislative power. the vesting 

clause prevents the legislature from delegating that power to another brn.nch. Howe/1 v. Slate. 300 

So. ld 774. 780 (Miss. 1974). ln other words, only the legislature can define crimes and prescribe 

punishments. Howell, 300 So. 2d at 781; Winret.\· v. State, 473 So. 2d 452. 456 (Miss. 1985); Jones 

v. Stale. 122 So. 3d 698, 702 (Miss. 2013). Thus, the delegation of autl,ority to define crimes and 

prescribe punishments to an executive brat1ch agency would violate both the legislative vesting 

clause and the provisions of the Mississippi Constitution that require the separation of powers. 

Miss. Const. Art. I §§ I, 2; Art. l V § 33; Howell at 781 (holding that Ll1e delegation of power to an 

aclmlnistral!ve agency to increase punishn1ent \¥HS unconstitul[onal). See also A,Jiss. J)ep 't o.l 

RePmue, supra. 144 So. 3d at 16 t i121 ("the MOOR may not promulgate rules that alter or amend 

or negate the effect of a statute and may not overstep its authority by creating regulations 

inconsistent with the controlling statutes''). 

Jordan has the t'ight to enforcement of this statutory command. Rowland v. State, 98 So. 3d 

I 032, I 036 (Miss. 2012) ("the State is without autl1ol'ity or right to impose a sentence illegally or 

without due process"); Ivy v. State, 731 So.2d 60 I, 603 (Miss. 1999) (same). The claims raised in 
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this petition implicate '·fu11damentill rights" - particularly the right not to be punished except in 

accmda11ce with the authority granted to the Department of Corrections by the Legislature. Id. 

B. Midazolam is not an "ultra short-acting barbiturate or other similar 

drug.'' 

The expert alfaiavit of Craig Stevens. Ph.D., establishes that midazolam is not an "ultra 

short-acting barbiturate or other sin1ilar drug.~' 1<, Dr. Stevens is a Professoii o·f Phannacology, a 

full-time foculty member in the department of Phar111acology and Physiology at the College of 

Osteopathic Medicine, a unit of the Oklahoma State University. Center for Health Sciences campus 

in Tulsa, Oklahoma. He received his Ph.D. in Pharmacology from the Mayo Clinic, in Rochester, 

Minnesota. 

Dr. Stevens works part-time as a litigation consultant/expert witness on cases involving 

pharmacological issues. He has consulted in both civil and criminal cases., working with both the 

prosecution or plaintiff and the defendant. With regard to the pharmacological issues of lethal 

injection, he has consulted with state departments of corrections as well as with attorneys 

representing condemned in1natcs. 

Dr. Stevens was asked (o assess the use of mida,::ola.111 as a lethal injection drug, and 

specifically whcthct· midazolum can be characterized as an ''other siniilar drug" to an ultm short-

acting barbiturate, such as thiopental (the ol'iginal fil'st drng used in the Mississippi three drug 

lethal i11jectio11 protocol). 

r4 De Steven:/ /\fl.idavil is attached as Exhibit 8. Dr. Stevens' Report is Es.hibit 8~A. His curriculu1n vitac-(CVJ is 
aUad1e(j as E:..:hibit B-B, 
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Dr. Stevens frames the inquiry in two parts, The first is a comparison of the 

pharmacological nati,re of midazolam to that of thiopentaL The second is a comparison of 

midazolam to thiopental in terms of the effect that each drug has on consciousness, 

1. The Pharmacological Distinction Between Tlliopcntal and Miclazolam 

Dr. Stevens introduces the pharmacological comparison of the two drngs (the ultra short-

acting barbiturnte thiopcntal and the bcnzodiazcpine midazolam) as follows: 

Each drug has a unique chemical (atomic) structure and exerts a unique 
profile of pharmacological effects. Drngs arc classified both by their 
chemical stl'uctures and by their therapeutic uses. Drugs that have 
very similar chemical structures are grouped together based on that 
structure. Drugs that have similar therapeutic uses are also grouped 
together by their therapeutic or pharmacological effects, 

Pharmacological eqnivalency is prese1it when two or more drugs 
exhibit the same 01· closely similar pharmacological properties. I! is a 
working principle used by physicians who often substitute drugs due to 
drug allergies 01· for reasons of cost Pharmacological equivalency is 
also the guiding principle for the FDA to accept a genetic version of 
the same branded drug (e,g, Walgreen's ibuprofen, the generic. form, is 
pharmac.ologically equivalent to AdviJQI\ the bfanded formulation of 
ibuprofen. See Meredith 2003, Borgheini 2003), 

Phannucological substitution is the act of using one drug in the place 
of another, It is axiomatic that in order to maintain the same 
pharmacological and therapeutic effect of two drugs, the drug that is 
substituted must have pharmacological equivalency to the new drug, 

There is no question that midazolam and thiopental are different drugs, 
The key question in substituting drugs for lethal injection is one of 
a pharmacological nature: Does midazolam have pharmacological 
eqnivalency to thiopental such thi1t a valid pharmacological 
substitution can be made? 

Exhibit 8-A at 3-4 (emphasis added), 

a, Plwrmaco/ogica/ Ct11,s/fic11tion ofThi11pent11/ m11/ Midazolam 

[k Stevens first considers the pllarmacologicnl clnssificatiou of midazolam, a 

benzodiazepine, and thiopental, an ultl'a shott-acting barbiturnte, with reference to their respective 

chem ica I structures: 

16 



Midazolam belongs to the class of drugs called benzodiazepines 
and thiopental is a member of the barbiturate class of drugs 
( Brenner and Stevens, 2013 ). The chemical structure of midazolam and 
thiopental are shown in the first row of Table 1 ... to provide an 
accessible first exposme to the difforences between the two drugs. The 
untrained eye clearly recognizes that midazolam and thiopental do not 
have similar structures and are not close analogs. 

The second rnw in Table 1 ... shows examples of other drugs from 
the same class of drugs as midazolmn and thiopentaL Most notably. at 
the center of the benzodiazepines there is 7-sided ring with two 
nitrogen atoms (N) attached to a 6-sided ring with one chloride atom 
(Cl). 

Quite differently, the two barbiturates do not contain such a core 
structure and instead consist of a single 6-sided ring containing two 
nitrogen atoms. The non-expert can see that the benzodiazepine. 
midazolam is similar to diazepam (Valium@), and the barbiturate, 
thiopental. is a close analog of pentobarbital (Nembutal®). 

Exhibit 8-A at 3-5 (emphasis added). The Table is repl'Oduced below: 
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Table 1. Visual comparison of benzodiazepine and barbiturate chemical structures. 
BENZODIAZEPINES BARBITURATES 

~N S 
N // )l 

~ HN NH 

Cl ---N 

F 

Mida2olam (Versed®) Thiopental (Pentothal®) 

Cl 

CH3 
Diazepam (Valium®) Pentobarbital (Nembutal") 

Dr. Stevens concludes that "[tjltcrc is an irrefutable difference between midazolam and 

thiopcntal at the atomic level , .. Table l shows that pbarn1acological cquivalcncy by 

cousiderntion of chemical structures is NOT met when employing midazolam as a substitute 

for thiopental.'' id. at S (emphasis added). 

b. ,t!eclucnism of Action o/Thiope11t"l and Miilazolam 

Dr. Stevens then looks to the different mechanisms by which midazolam and thiopental 

operate on the central nervous system. After a complex discussion of the mechanisms of both drugs 
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on the GABAA receptor-chloride ion channel, Dr. Stevens concludes that '\1 Ia,·ge body of 

pharmacological research on the mechanisms of action of midazolam and thiopental clearly 

demonstrates tliat benzodiazepines, like midazolam, and barbiturates, such as thiopental, do 

NOT exhibit pharmacologiclll cquivalencJ' with regard to their detailed mechanism of 

action." Exhibit 8-A ar 6 (emphasis in original). 

c. Tl1iope11tal is 11 "Full Agoni.>I'' but 1lfitlazola111 i.l' On(F a "Partial Ago11ist" 

Next. Dr. Stevens elucidates the distinction between a partial agonist like midazolam and 

a full agonist like thiopental. Both drugs are "agonists," ti1at is. drugs that bind to a target receptor 

and cause the receptor to do something, like open an ion channel. But as Dr. Stevens explains: 

Agonists are further subdivided into partial agonists and full 
ngonists. As their name suggests, full agonists produce a full 
pha1·macologkal effect and partial agonists only produce a 
partial pharmacological effect. The difference between one drug 
being a partial agonist and another drug being a full agonist .arises 
from the two drugs differing mechanism of action. 

As noted above. midazolam, like all benzodiazepines, increases the 
frequency (not the duration) of ion channel opening only when 
GABA is present. As GABA is a neurotransmitter synthesized by 
inhibitory brain neurons, the amount of GABA released onto 
GA BAA receptors is limited. Because midazolam de1iends on the co
activation of GABA to produce its effects, midazolam effects on the 
brnin is therefore also limited. [n this regard, midazolam is a partial 
agonist. 

Thiopental, to the contrary. does not need co-activation by GABA 
to produce its effects. In this regard. the nemonal inhibition 
produced by barbiturates is not limited. In this regard, thiopental is 
a full agonist, 

Dr. Stevens then concludes: 

In smnnrnry. the fact that midazolam is a pattial agonist, and that 
thiopental is a foll agonist, arises directly from their mechanisms of 
action as barbiturates can act in the absence of GABA and increase 
the inhibition of brain neurons whereas mldazolam and other 
benzodiazepines are limited with their effect only when GABA is 
present and thus cannot inhibit neurons as much as barbiturates. 
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This pharmacological fact, demonstrates that pharmacological 
eqnivalcncy is NOT met by substitution of a barbiturate with a 
bcnzodiazepine. The ceiling effect of a midazolam and other 
benzodiazepines, and the lack of ceiling effect with the use of 
thiopental and other barbiturates. is beyond controversy and taught 
to all medical and pharmacology stlllknts. 

Exhibit 8-A at 8 (emphasis in original). 

d. Comparing the Therapeutic U.ves ofThiopental a11d Midazo/(tm 

Dr. Stevens then compares the thernpeutic uses of the two drugs nt issue i11this case. ''As 

noted above, while both benzodiazepines and barbiturates act on the GABA, receptor, they do so 

in very different ways. Because of the difference in their mechanism of action, the clinical use of 

benzocliazepine and barbiturate drugs are for different therapeutic reasons." Exhibit 8-A at 8. He 

illustrates this comparison with the table reproduced below: 

Therapeutic llse .Bcnzodiazenines Barbiturates 
Anxiety disorders YES, alp1·azohim, YES but only for 'sedation' with 

diazenam. lorazenam butabarbital 
Panic Disorder YES, alprazolam, NO 

-·----
clonazepam 

Acute Alcohol Withdrawal YES. diazepam NO 
Skeletal Muscle Spasm YES. diazenam NO 
Seizure Disorders YES. clonaz.epam. YES, pcntobarbital (IV), 

diazepa,n phenobarbital (IV). 
th iooental (l V) 

Preoperative Sedation YES. midazolam (IM/IV) YES, pcntobarbital (IV), 
secobarbital 

Outpatient Sedation YES, midazolam (IV) NO 
Anesthesia Induction YES, midazolam (IV) YES. thiopental (IV) 
Sole Anesthesia (brief) NO YES. thiopcntal (IV) -
Sedation for Intubated Ptx YES, midazolam (IV NO 

cont.) 
Co-Anesthesia (Adiunct) YES, midazolam(l_'{l_ ___ YES. thio_i:i.ental (IV) 

·-
rmiomnia (short-teiml NO YES. but11barbital. secobarbital, 

pentobarbital (IV) 
Induce Coma in Brain NO YES, thiopental (JV) 
Trauma 
Psychiatric Use INO YES, thiopental (IV) 
(Narcoanalysis) 
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Dr. Stevens su1ninarizes his analysis of the con1parison in therapeutic uses as follo\vs: 

The demonstration that benzodiazepines and barbiturates, and more 
specifically rnidazolam and thiopental, have different therapeutic 
uses shows that pharmacological equivalency of barbiturntes 
and benzodiazepines is NOT met considering the critcl'ia of 
approved therapeutic uses. Most importantly, midazolam was not 
approved for use as a Sole Anesthetic. In contrast, thiopental, was 
approved as a Sole Anesthetic forbrief procedures. 

Exhibit 8-A at 9 (emphasis in original), 

e. ComfJ11riso11 of DEA Scheduling ofTh/ope11t11/ and Mirl11zol11111 

Dr. Stevens then looks to the difference in the way federal narcotics agencies schedule 

midazolam and thiopental: 

Midazolam and pentobarbital are controlled substances according to 
the DEA, as p1·omulgated by the Contrnlled Substances Act of 1970. 
The DEA places.dangerous drugs into five schedules, with Schedt1le 
I drugs being the most dangerous drugs with no approved medical 
use. Schedule 11-Y are drugs with medical uses but with decreasing 
danger of abuse and dependence. Midazolam, as with most of the 
other benzodiazepines like diazepam (Valium®) and lorazepam 
(Ativan@J are placed into Schedule IV. 

Thiopental is deemed a more dangerous drug than midazolam as 
lhiopental is a Schedule Ill controlled substance. This is evidence 
that micl11zolam is deemed safe!' to use by the DEA, with less 
evidence of abuse and drug dependence than thiopental. Simply put. 
the DEA decision to schedule midazolam and thiopental diffel'ently 
reflects the DEA finding that midazolam and tltiopental do NOT 
exhibit pharmacological equivalency in causing drug 
dependence and abuse. 

Id (emphasis in original). 

f. S11m111111J of Jlfwrmacological Co111parism1s between the thiope/11111 and 

11Iid11zolam 

Or. Stevens helpfully sun11narizes the pharn1acological co111parison bet\ve~n .the t\vo drugs 

(and iheir respective classes) as follows: 
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There is no pharmacological equivalency between mid,1zolam and 
thiopental using the criterion of chemical structures for 
benzodiazepines and barbiturates. 

There is no pharmacological equivalency when exammmg the 
difforent mechanisms of action ofbenzodiazepines (midazolam) and 
barbiturates (thiopental). 

There is no pharmacological cquivalency between the magnitude of 
pharmacological effects produced by benzodiazepincs (partial 
agonists) and barbiturates (foll agoi1ists). Jn particular, it is well
known that midazolam has a ceiling effect that is not present in 
thiopental. 

There is little pharmacological equi"valency ,vhen cxa1nining the 
different therapeutic uses of benzodiazepines and barbiturates. or 
between midazolam and thiopental. 

There is no pharmacological equivalency in the drug ,ibuse and 
dependence properties of111idazolam and thiopental as confirmed by 
the different scheduling of these drugs by the DEA. 

Exhibit 8-A at I 0. 

2. The Functional Comparison of the Effect of Thiopental and Midazolam on 

Cousciousncss 

In addition to the strictly pharmacological comparison between the ultra shm1-acting 

barbiturate thiopental and the benzodiazepine 111idazolam, Dr~ Stevens also coin pares the t_\VO drugs 

in terms of the effect that each has on consciousness. Ex. 8-A at 24-26. 

He explains. ''[s]cientific models of consciousness rely on the measurement of activity in 

different areas of the brain and the known functions associated with them , .. consciousness is 

correlated to activity in brain association areas and therefore unconsciousness is correlated to lack 

of activity in these brain association areas." Ex. 8-A at 24. Dr. Stevens testifies that, unlike 

thiopental. midazolam does not decrease activity in the brain ti.tnctions in sufficient degree to 

produce the level of anesthetic depth associated with loss of consciousness: 
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i. Studies show a link between unconsciousness. anesthesia. and 
decreased activity in brain association areas. 

ii. Thiopental and other barbiturate anesthetics decrease act1v1ty in 
these brain association areas, and are potent in decreasing the BIS value 
which is associated with depth of anesthesia. 17 

iii. There are fow studies of midazolam 's depth of anesthesia because 
midazolam cannot produce the same anesthetic effects as thiopental rnl 

the brain, and midazolam is less potent in reducing BIS vnlues. 18 

iv. Scientific studies show that a cautious and conservative approach is 
warrnnted in positing an 'anesthetic' ac;tion of midazolam, as a 
significant number of patients are found to be under-anesthetized and 
conscious during surge1y even when using the strongest general 
anesthetic agents are used. 

Tlrns, not only is midazolam not similar to thiopcntal from a pharmacological perspective, 

it also does not produce the sanw clfoct on consciousness as thiopental. In short, midazolam. unlike 

thiopental. docs not prciducethe depth of anesthesia scientifically associated with unconsciousness. 

C. Conclusion: Midazolam is not "similar" to an "ultra short-acting 

barbiturate." 

Dr. Stevens' overall conclusion bears quoting in full: 

The fact that thiopental is not phannacologically equivalent to 
111idazolam is evidenced by midazolam and thiopental failing the tests 
ofequivalency detailed in §2A-F; 19 the suppo1tit1g fact that lethal levels 
ofthiopental are obtained after a 2 gram IV bolus dose as calculated in 
§3B and that midazolam produces a ceiling effect and does not produce 
a fatal blood level aftel' 500 mg bolus IV dose as shown in §4E; and the 
supporting fact that midazolmn does not produce general anesthesia nor 

J.7 /\L'c11rdi11g to Dr, Stevens, BIS (bi spectral um1lysi:,) is u tneusurt:1nent or the depth or genc!'ul anestb-e5Ja using EEG 
rc1.oonJings of lht.' frontul lobt: brain and 1.:on1putcr processing, BIS vu!ues range- fron1 100 (.co111p!clc,ly ui,.vakc- and alcrl) 
l0 0 {coma and !(Jtal EEG burst suppression). AlS values under 60 con-elalt:1 to lhe: depth ofnnesthesia associated \Vith 
lni..:k o!'ancsthcslu ;r,,v,trcncss. Ex. 8-A at 25. 
f1' In foci. 1nu!tiple studies bu.ss!d on BIS support the finding that inida7.olmn does not induce general a11csthcsia. "f31S 
1·.:du<.:;,; or in the n.in·gc of 77-92 were reported alter repeutcd IV doses of n1iduzolain in a surgical outpatient study'. In 
surgery rndcnts. the lowest BIS score fbr IV 111tdax.olarn \\'US 65.'' E,x.-8-A at 25 (cilntions omhted), This is <1bove th!; 
BIS o:uto!Tof60 \Vhich is the tl1rc-sho!J or··a1vnrcncss dliriog ::incsthcsiu.'' Id. 
1'' These intcrm:d rclL'n.:1u.:cs are to the sections nf Dr. St(!vens· report (Ex. 8-t-\ ). They arc retained in the quote [br the 
Cuun·s easy rcl'cn:ncc. 
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a dep!h qf anesthesia equal to thiopental in clinical studies detailed in 
§5A-C. 

It is therefore my opinion, to a reasonable degree of scientific certainty, 
that ... midazolam is not an "other similar drug'' to an ultra short-acting 
barbiturate ... 

E.x. 8-A at 27. 

Given tl1is extensive analysis, Petitioner Jordan has met his burden to establish that 

midazolam is not an "ultra short-acting barbiturate or other similar dn1g" as required by Miss. 

Code Ann. § 99-19-5 l. MDOC does not have authority to i11jcct a condemned prisoner with 

midazolam in place ofthiopental or another '"ultra short-acting barbiturate,'' 

n. At a minimum, ,Jordan is entitled to an evidentiary hearing to prove that 

the State's cho.ice of lethal injection drugs violates Mississippi law. 

This Cowt has long held that if a petition for post-conviction relief ''presents a claim 

procedurnlly alive substantially showing denial ofa state or federal right, the petitioner is entitled 

to an in court opportunity to prove his claims.'' Neal 1•. State, 525 So. 2d 1279, 1281 (Miss. 1987). 

See ulso Ba/isle 1'. State. 184 So. 3d 290, 2941!12 (Miss. 2016) (same). A Petitioner's factual 

allegations and all reasonable inforences from those allegations must be taken as true. Simon v. 

Slate, 857 So. 2d 668, 678 (l6) (Miss. 2003); Myers v. State, 583 So. 2d 174, 176 (Miss. 1991). 

Given the extensive expert testimony by Dr. Stevens. Petitioner Jordan has for exceeded 

the requiremen!s under the Post-Conviction Act and this Court's jurisprudence for an evidentiary 

hearing. 1hus, ut\less this Court grants judgment for Jordan as a matter of law, this petition shou Id 

be remanded to the Circuit Court of Harrison County, Mississippi, for an evidentiary hearing on 

the issue of whether 111idazolam is an ''ultra short-acting ba1·biturate or other similar .drug" as 

mandated by Section 99-19-51. 
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CLAIMil 

G !VEN THE EXTRAORDlNARY LENGTH OF TIME THAT HE HAS BEEN 
INCARCERATED, MOSTLY ON DEATH Row, RICHARD JOIIDAN'S 

EXECUTION WILL AMOUNT TO CRUEL AND UNUSUAL PUNISHMENT 
[N VIOLATION OF FEDERAL AND STATE CONSTITUTIONAL RIGHTS. 

Richal'd Jordan is like no other death-sentenced inmate in Mississippi history. He was first 

convicted and sentenced to death for capital murder in July l 976 . .Jordan v. Slate, 365 So. 2d l 198 

(Miss, 1978). Although he has spent 33 years of this time on death row, he was in general 

population serving a life sentence for approximately seven years. Altogether. nearly 480 months 

have elapsed since he \Vas first convicted and sentence for this offense.20 At.all times. he has been 

an exemplary inmate. During his time in general population, he was made a trnsty and received 

excellent evaluations. He has not been charged with a violation of any prison rule or regulation in 

over thirty (30) years. 

The course ofRicharc\ Jordan·s legal chalJcnges has also been like no other in Mississippi 

hist,)ry. On three occasions. the State of Mississippi denied Jordan a fair and constitutionally-

sound trial. After the third reversal of his death sentence. even the Special Prosecutor agreed that 

a sentence of lil'e without possibility of parole was the appropriate sentence. However, this Court 

once again set aside his sentence, this time finding that the agreement that the State had entered 

into was deficient. Only after litigation involving the kgality of the non-statutory life \Vithout 

parole bargain did .Jordan face a death sentence for !he fourth time. The fourth re-sentencing came 

:o r~~tscd on J<1li1 cnn1pikd 'lhHn \V~bsilcs nulintaiflc-U by lbe fl,11:,;s\ssippi Dcpnn1ncnl o!'C:orrcctions and lhe OfJh:c of 
th<.· Sti:ilc Public Defender, .Jordan l'n!culates that the average length ofti1ne bet~.vecn capita! sentencing and execution 
in tvtississippi is upproxirnntcly 14 year:, and 9 1nt1n1hs (or 177 1nonths), A charL dct~1iling this dutu Llppcars below· in 
suh:-:ecth)ll D. 
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more than twenty years after his first trial. By this time, he was prejudiced in l1is ability to present 

a con1pelHng case in initigation. 

A. Despite having to endure miserable conditions for over thirty-nine years, 

Jordan has remained an exemplary prisoner. 

Jordan has been incarcerated for forty years, most of that time on death row I iving in 

isolated, squalid conditions. Those living conditions were so horrific that the Filih Circuit found 

that they amounted to cruel and unusual punishment. Gates v. Cook, 376 F.3d. 323 (5th Cir. 2004). 

Despite having to endure the extremely miserable conditions. Jordan strived to be an excellent 

prisoner. He has scrupulously obeyed all rules. and when he was not on death row. worked to 

achieve trusty status. At his 1998 retrial, numerous employees of the Department of Corrections 

attested to his good conduct in prison, and since that time. he has not committed any rules 

infi·actions. 

B. The magnitude of Jordan's punishinent far exceeds that of any other 

prisoner. 

As noted earlier, no other death-sentenced prisoner has had to endure the execution of a 

death sentence after eflective/y serving a life sentence. Jt bears pointing out just how extraordinary 

.Jordan's position is. For instance. of all of the inmates sentenced to death prior to this Court's 

decision in Jackson v. Stale, 337 So. 2d 1242 (Miss. 1976), Richard .Jordan is the only one who 

remained on death !'ow. All others ultinrniely achieved a life sentence. 

Jordan has attempted to identify the prisoners initially sentenced to death prior to Jackso11 

and determined what the ultimate resolution ofthe-ir case was. That information is contained in the 

tOllov.:ing chnrl: 
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Natnc Sentence County tried Crime 

Alvin Culberson Lifo Harrison Robbery-murder 
Gco1·ge E. Caldwell Life DeSoto Murder of police 

officer 
-

Charles C. Davis Life Harrison Murder of security 
agent 

/\ndrc,v Lee Life Coahoma 
Henderson -------~--
Booker I-J icks .Ir. Life Harrison --
Danny A. Ivey 20 years Hinds 
Frank .I ackson Life Copiah Altem pted rape-

murder 
Larry Jones Life Harl'tson Robbery-murder 
Otho Jones Jr. Life Han·ison 
Richard Jordan Death Harrison Kidnapping-murder 
Christopher A. Life Hancock; re-trial in Rape-murder 
Moore Harrison 
Clanton D. Pickles Life Without Parole Holmes Rape-nrnrder 
Willie Reddix Life Harrison Robbery-murder 
Calvin Joe Rogers 20 years Hinds 
Hendrick Spencer 20 years Pike Murder of police 

off)cer 
Arthur Lee Life Lee Murder l1i'jai,I guard 
Stevensoil 
Karl Anthony Life Hinds Robbery-murder 
Wansley 

These individuals were all convicted of heinous capital murders. For example, George 

Caldwell was convicted and initially sentenced to death fo,· the murder of a police officer alter 

having an argument \Vith a store clerk over a pack of cigarettes. C'aldH,,ell v. 5Jtate, 381 So. 2d 591 

(Miss. 1980). All of the defendants who had their death sentences vacated following Jackson 

ultimate!,, received a life sentence. Only Richard Jordan, continued to face execution. 

C. The Federnl and State Constitutions p1·ohibit excessive punishment. 

The Eighth Amendment prohibits the imposition of cruel and unusual punishments. U.S. 

Const., amend. VIII. See also Atkins r. Virginia, 536 U.S. 304, 311 (2002) (''The Eighth 

Amendment succi11ctly prohibits 'excessive' sanctions."). The Mississippi Constitution has a more 
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exacting standard. commanding that "cruel or unusual punishment shall not be inflicted, nor 

excessive fines be imposed." Miss. Const. art. !IL § 28." (emphasis added). The Eighth 

Amendment ''draw[s] its meaning from the evolving standards of decency that mark the progress 

of a maturing society.'' Ken11cc/v v. Lo11isia11a, 554 U.S. 407, 4 I 9 (2008) (quoting Trop v. Dulles, 

356 U.S. 86, IOI (1958) (plurality)). As the United States Supreme Court explained, because the 

Eighth Amendment "necessarily embodies a moral judgment.'' "its applicability must change as 

!he basic mores of society change.'' Jd. See also Ford v. Wainwright, 477 U.S. 399 406 ( 1986) 

(phu'a[ity) (·'this Court takes into account objective evidence of contemporary values before 

determining whether a particular punishment comports with the fundamental human dignity that 

the i\mendrnenl protects.".). 

Capital punishment becomes ''excessive'' if it is eilher "grossly out of propo1tion to the 

crime or it does not ti.dfill the two distinct social purposes served by the death penalty: retribution 

and deterrence of capital crimes." Kennedy, 554 U.S. at 441 (citing Gregg v. Geo1gi11, 428 U.S. 

153. 173, 18.J. 187 (1976) (plurality). ''[W]hcn the death penalty ·ceases realistically to fu1thcr 

these purposes, ... its imposition would then be the pointless and needless extinction of lifo with 

only marginal contributions to any discernible social or public purposes. A penalty with such 

negligible returns to the State would be patently excessive and cruel and unusual punishment 

violative of the Eighth Amendment.'" Lackey v. Texas, 514 U.S. 1045, I 046 (1995) (Stevens, J ., 

dissenting from denial of certiorari) (quoting Furman v. Georgia, 408 U.S. 238, 312, 33 L. Ed. 2d 

346, 92 S. Ct. 2726 (1972) (White, J., opinion concurring in judgment). 

The Suprnmc Court has also consistently emphasized the demand for a hdghtcned standard 

of reliability in determining whether capital punishment is appropriate in a pmiicular case. 

Woocf.1·011 v. North CaJ'o/ina, 428 U.S. 280, 305 (1976) (plurality); see also Cilldwdl v. Mississippi. 
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472 U.S. 320, 329 ( 1985) (''This Coult has repeatedly said that under the Eighth Amendment ·the 

qualitative difference of death from all other punishments requires a correspondingly greater 

degree of scrntiny of the capital sentencing determination'') (quoting California v, Ramos, 463 

U.S. 992, 998-99 (1983)); Fordv. Wainwright, 477 U.S. 399. 411 (1986) (plurality) ("In capital 

proceedings generally, this Court has demanded that faetfinding procedures aspire to a heightened 

standard of reliability."). 

D. Because of the extr:iordinary length of time of his incarc.eration on Death 

Row and other extraordinary circumstances, this Court must vacate 

,Jordan's death sentence. 

In light of the principles and facts reviewed above, Jordan's death sentence cannot stand. 

He has endured forty years of brutal punishment while the State repeatedly failed to provide a 

constitutionally-sou11d sentencing proceeding ui1til the passage of time made it impossible for 

Jordan to prepare an adequate defense. Although he was sentenced to death, he has also had to 

endu1·e \vhat a111ounts to a life sentence. 

A Iler 40 years of incarceration. there is I ittfe reason to believe that either of the 

constitutionally acccptabic goals of capital punishment will be folfilled by Jordan's execution. 

Such an unprecedented delay between incarceration and execution will have no deterrent value. 

Si111ilarly, the reiributive value of a death sentence di111inlshes as the length of time between the 

imposition and execution of the sentence increases. Id. at 165 (citing Lewis Powell, Capital 

P1mish111e111, Commentary. 102 Harv. L. Rev. 1035. 1041 (1989) ("The retributive value of the 

death penalty is diminished as imposition of sentence becomes ever fa11her removed from the time 

of the offense.''). 
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Although the United States Supreme Court has not taken up the question about the duration 

of incarceration prior to an execution, members of the Court have questioned whether either 

deterrence or retribution retains any force alter the passage of time. In Lqrkev, supra, Justice 

Stevens questioned whether the passage of seventeen years reduced the justification for a death 

sentence. As Justice Stevens observed. ''the additional deterrent effect from an actual execution 

now. on the one hand, as compared to 17 years 011 death row followed by the prisonel''s eontinued 

incarceration fol' life. on the othel', seems minimal." Lackey. 514 U.S. at l 046. Likewise. he pointed 

out that ''niter such an extended time, the acceptable state interest in retl'ibution has arguably been 

satisfied by the severe punishment already inflicted.'' !d. at l 045. Ofcourse, Jordan has spent far 

more than twice as long in prison as Lackey did. 

Since Lackey, Justice Breyer has questioned the constitutionality of lengthy pre-execution 

incarceration, and has e11co,1raged judicial examination bf sentences in light of this aspect of the 

Eighth Amendment. In Val/e v. Florida. 132 S. Ct. l (20 l l ), he affirmed his position that carrying 

out an cxec11tio11 after lengthy confinement (33 years in Valle's case) amounted to cruel and 

unusual punish,ncnt: 

[ have little doubt about the cruelty of so long a period of 
incarceration under sentence of death. In Lackey and in Knight 
Justice Stevens and I referred to the legal sources, in addition to 
studies of attempted suicides, that buttress the commonsense 
conclusion that 33 years in prison under threat of execution is cruel. 
See In re lvfedley, 134 U. S. 160. I 72. IO S. Ct. 384, 33 L. Ed. 835 
( 1890) (describing as "horrible'' the "feelings" that accompany 
uncertainty about whether, or when, the execution will take place); 
Solesbee v. Ba/kco111, 339 U. S. 9, 14, 70 S. Ct. 457, 94 L. Ed. 604 
( l 950) ( Frankfurter, J ., dissenting) ("In the history of murder. the 
onset.of insanity while awaiting execution ofa death sentence is not 
a rnre phenomenon''); Strater, Volunteering for Execution. 74 J. 
Crim. L. & C. 860. 872, n. 44 ( 1983) (a study of Florida inmates 
showed that 35% of those confined on death row attempted suicide; 
42% seriously considered suicide): id .. at 869-871. ("Recent studies 
and law suits document both the barbaric conditions pervading 
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death rows and the debilitating and life-negating effects of these 
conditions''), 

So long a confinement followed by execution would also seem 
unusual. The average period of time that an individual sentenced to 
death spends on death row is almost 15 years, Thirty three years is 
n1ore than t\Vice as long. 

Valle v. Florida. 132 S. Cr. at 1-2) (Breyer, J, dissenting from denial of stay and certiorari); see 

also Smith v. Arizona, 55'.! U.S. 985 (2007) (Breyer, J. dissenting from denial ofcertiorari) (thirty 

year delay due to ,onstitutionally defective proceedings anl()unts to cruel and unusual 

punishment); Foster v. Florida, 537 U.S. 990 (2002) (Breyer, J, dissenting from denial of 

certiorari); Knight v. Florida. 528 \J .S. 990 ( 1999) (Breyer, J. dissenting from denial of certiorari); 

Elledge"· Floricla. 525 l! .S, 944 ( 1998) (Breyer, J ., dissenting from denial of certiorari). 

The result of Jordan's most recent sentencing proceeding are unreliable due to the passage 

of time. Many witnesses who could have provided compelling mitigating evidence were no longer 

available. Further. counsel failed to prepare to rebut the Statfs blood spatter expert wit11ess. 

Jordan v. Stale, 912 So. 2d 800, 312 (1127)(Miss. 2005), Moreover, the fact that none of the other 

prisoners initially convicted of heinous capital crimes around the time when Jordan was first 

sentenced ever fuced an execution dote suggests that the proceedings in Jordan's case are 

unreliable. 

Jordan is also entitled to relief under the Mississippi Constitution for similar reasons. Under 

Article 3. s 28, Jordan is entitled to reliefifhis punishment is crnel vr unirsuaL His punishment is 

both. No other prisoner sentenced lo death in Mississippi, especially those sentenced when 

Mississippi had a mandatory death petialty, has had to face an execution, much less face one aHer 

being incarcerated for so long. Jordan's sentence ls therefore "unusual." As shown in the chart 

below, the average length of time between imposition of a death sentence and execution in 
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Mississippi is 14 years and 9 momhs. lt has been approximately 480 months or 40 years since 

Jordan was first sentenced to death. 

NAME 

Gary 'S.i m111011s 
.Jan Brawner 
Htn·ry.~T~1cksO.n· · 
William Mitchell 

LariyP11cketi 

Edwin Turner 

Rodn cyt;ray · 
Benny Stevens 

Jos~ph Burns · 
Gerald Holland 

Pa 1tl W jjo(lw~rd 
Dale Bishop 

E~rl B¢1'ry 
Bobby Wilcher 

,John Nixo!) 
.Jessie Williams 

itnicV I'l'.m1scn . .. . ' . 
Leo Edwards 

C'om1iej,valls 
Edward Johnson 

Jim111y.Gtay · 
A VERA GE TIME 

SENTENCED 

M1gust J997 

April 2002 

\iepte111brr )991 . 
July 1998 

. A11gus\1996 ·· 

February 1997 

•• Ja1111ar&:J996 
December 4, 1999 

· Septt\mlierL996 · 

l)ecember 11, 1987 

• Aptit.l98T 
February 4, 2000 

Arri I 22. 19ss •· 
July 1982 

·· · ~aich26.l986 
Dece111be1·. 1983 

.··· ,:.kjoberJ0'.198'7 · 
July 1981 

. i)ctolier l <181 

August 1980 
· [)~ce1TJberJ9J(i · 

EXECUTED 

Ji1.11e.2CJ, 2012 
","' f·,-·.·;-_, 

June 12, 2012 
.Jllns,5,2012 
March 22, 2012 
Mifrch 20.,'?.012 • 
February 8, 2012 
·May\17,2.011 •. ·. 
May 10, 2011 

· July .21'-2oio 
May 20, 2010 
Mayd9, 201() .· 

July 23, 2008 

May 2);200.8 
October 18. 2006 

December 11, 2002 
· July 17;2()02 
.lune21, 1989 

LENGTH OF TIME 

14years .. J O months 

IO years 2 months 
20 years 9\ndniliis 
'. ,,. --- -,,· .-,,- ' 

13 years 8 months 
15 Year~ 7ino.n!h$ · 
15 years 

· < 1 $ Y~ars. 4 i110911is • 
11 years 5 months 

. \ /tJ··veurs m111onthsJ 
-;,.,·: ·-·.- '-> -''", ·.,•'" 

22 years 5 months 

·2J y9lir~ l month· .•.. 
8 years 5 months 

.•. 20 yeai:s l.rnonth 
24 years 3 months 

19 yeal'S 

. IA yeac~ ~J1\01iths 
7 years l l months 

Ju1ys. t?aT ;,<eats Q ,±to9i1ts 
May 20, 1987 6 years 9 months 

· ·seBtemlirr z, jQ&~> . · &r~iirs 91~~nt11s•· 
14 years 9 months 

Jordan's experience is also cruel, as he has had to endure incarceration for a period of time 

equivalent to prisoners convicted of homicides in Mississippi. Essentially, rnther than receiving 

either a sentence of I ife imprisonment or a death sentence, he received both. Su, Foster v. Florida, 

537 U.S. 990, 993 (2002) (B1·eye1', .l. dissenting from denial of certiorari) (execution after 

incarceration of27 years cruel because prisoner "will have been punished both by death and also 
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by more than (1 generation spent in death rnw's twilight"). Moreover, Jordan has had to endure 

most of his lengthy incarceration tmder the harsh confinement of death row. Unlike other prisoners 

who are eligible to work and participate in other programs, Jordan, like other death row prisoners, 

is con11ned. t,, a small cell. 

The Eighth Amendment prohibition against cruel and unusual punishment "guarantees 

individuals the right not lo be subjected to excessive sanctions." Miller"· Alabama, 132 S. Ct. 

2455, 2463 (2012) (quotes and citation omitted). Long-term placement in solitary confinement 

violates this prohibition. As Justice Kennedy observed. "[t]he human toll wrought by extended 

terms of isolation has bee1i understood~ and questioned, by \vriters and con1n1entatoJ's.~· Davis v. 

Ayala, 135 S. Ct. 2187. 2209 (2015)(Kennedy • .I., concurring); see also id at 2210 ("research still 

confirms what this Court suggested over a century ago: Years on end of near-total isolation exact 

a terrible price"); In re Medley. 134 U.S, 160, 170 ( 1890) (solitary confinement carries "a further 

terror and peculiar mark of infamy"). 21 

Despite his excellent prison record, Jordan has had to endure a hmsh punishment like no 

other prisoner in Mississippi. only to have the State execute him. These extraordinary 

circumstances make his execution excessive and disproportionateto the crime and thus in violation 

of both the federal and state constitutions. 

E. International standards support a finding that the unprecedented delay 

in Jordnu 's case renders his death sentence invalid. 

Further, international standards of decency have evolved to the point that many foreign 

jurisdictions that accept the lawfulness of the death penalty now hold that "lengthy delay in 

21 Psycholog.h:u[ sLu<lh:s confinn the debililating ctlCcts nfisol_ation. See,!:'_)';,, Stuan Gra'>sian; Psychiall'ic EJfects vf 
S1J{fta1y Conflnet1h•111. 2:?. \Vush. Ll J.L. & Pol'y 325, 354 (2006): Stuart Grassian, Ps.vchopathologic<li /~f.fec:IS of 
Solila1:v Co1rfl11e11w11r. 140 ;\1n J. Psychiutl'y 1450 (1983). 
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adn1inistering a k1\vful death penalty renders ultiinate execution inhuman, degrading\ or unusually 

cruel." See Knight. 528 U.S. at 995-96 (Breyer, .I., dissenting from denial of certiorari) (discussing 

holdings of foreign courts in Jamaica, India. Zimbabwe, Europe •. and Canada). Because of the long 

delays between sentencing and execution. and the concliti1ins in which ihe condemned are kept, 

execution of the death penalty in Jordan's case constitutes "cruel, inhuman or degrading treatment 

01· punishment" in violation of Article VII of the International Covenant on Civil and Political 

Rights. (''lCCl'R"). Article 7 ofthe !CCl'R provides that ''[n]o one shall be subjected to torture or 

to cruel, inhuman. or degrading treatment or punishment." When the U.S. Senate ratified the 

IC:C:PR. it declared that this phrase meant ''the cruel and unusual treatment or punishment 

prnhibited by the Filth, Eighth, and Fourteenth Amendments to the Constitution of the United 

States.'' What constitutes cruel and unusual punishment is informed by international norms, See 

Simmons. 543 U.S. 551. 

The British Privy Council's decision in Prall and Mm~~an v. The Allorney General ,f 

Jamaica, 3 SLR 995. 2 A.C. I, 4 Al.I E.R. 769 (Privy Council I 993)(en bane), and the decision of 

the European Court on Human Rights in Soering v. UniledKingdom, 11 Eur. H. R. Rep. 439 ( l 989) 

(European Court of Human Rights relused to extradite a German national to face capital murder 

charges because of anticipated time that he would have to spend on death row if sentenced to 

death) exempt ify the norms. 

ln P/'att a11d Mo!'gan, the Privy Co\mcil held that a delay of fourteen years between the 

time of conviction and the carrying out of a death sentence in the case of a Jamaican prisoner was 

·'inhuman punishment.'' 2 A.C. at 33. In Soering, the European Court found that prisoners in 

Virginia spend an average of six to eight years on death row prior to execution. The court 

determined that"[h]owevenvell-intenlioned and even potentially beneficial is the provision of the 
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complex. post-sentence p1'ocedures in Virginia, the consequence is that the condemned prisoner 

has to endure for 111any yeors the conditions on death l'O\V and the anguish and n1ou11ting tension 

of living in the ever-present shadow of death.'' 161 Eur. Ct. H.R. at 42. See also Va1heeswam11 v. 

Slate ,,t"fomil Nadu, 2 S.C.R. 348, 353 (India I 98J)(criticizing the ''dehumanizing character of 

the delay" in carrying out the death penalty): Catholic Comm 'n.for Justice & Peace in Zimhabll'e 

1•. Ari<J1ney General, 14 Hum. Rts. L. J. 323 (Zimb. Ju11e 24. 1993). 

The Supreme Cotll't of Canada considered evidence that death-sentenced inmates in 

Washington took .. on average, 11.2 years to complete state and federal post-conviction review, in 

weighing the legality of extraditing two men to the United States to face capital charges. The Court 

acknowledged a "widening acceptance'' that "the finality of the death penalty, combined with the 

determination of the criminal j11stice system to satisfy itself fully that the conviction is not 

wrongfol, seems inevitably lo provide lengthy delays. and the associated psychological trauma.'' 

Minister qf.!ustice I'. Burns and Rafi,v, 200 l SCC 7 (S.C. Canada,. 22 March 200 l )(at para. l '.'.2). 

Relying in part on this evidence, the cou1t held that the Canadian Charter of Rights and Freedoms 

prec.luded the clefomfonts' extradition, absent assurances the United States would not seek the death 

penalty. 

~fhe nonn against cruel. inhun1a11, or degrading treat1nent is now universally recognized as 

a violation of international law. The Universal Declanition of Human Rights, article 5, provides: 

·'No one shall be subjected to torture or to cruet inhuman. or degrading treatment or punishment." 

Universal Declarntion of Human Rights, adopted Dec. I 0, 1948, G.A. Res. 217 A (Ill), U.N. Doc. 

A/810. at 7 l (l 948). See also Convention Against Torture an(] Othei' Cruel, Inhuman, or Degrading 

neatment or Punishment, Art. 16. adop!edDec.10, l 984, G.A. Res. 39/46, 39 U.N. GAOR Supp, 

(No. 51) at 197. U.N. Doe. A/39/51 (1984) (emered info_jorce June 26. 1987); European 
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Convention for the Protection of Human Rights and Fundamental Freedoms, ArL 3, openedjbr 

sig11a1ure Nov. 4, 1950. 213 U.N,T.S. 222 (e11/ered intofbrce Sept. 3, 1953); the American 

Convention on Human Rights, Art. 5, opened jiJr sig11a1ure Nov.22, 1969, 0.A.S. T.S. No.36, at 

I, 0.A.S. Doc. OEA/Ser. L/V/11.50, doc. 6 at 27 (1980) (entered into.fi>rce July 18, 1978); the 

International Covenant on Civil and Political Rights, Art. 7, adopied Dec. I 6, 1966, G.A. Res. 

2200, 21 U.N. GAOR Supp. (No. 16) at 52. U.N. Doc. A/6316 (19.66), 999 U.N.T.S. 717 (e/llered 

imo force Mat·. 23. 1976); African Charter on l-luma11 and People's Rights, Art. 5, adop!ed June 

27. 1981. O.A.U. Doc. CAB/LEG/67/3 Rev. 5, 21 J.L.M. 58 (1982) (entered into.force Oct.21. 

! 986). 

The prohibition against cruel, inhuman, or degrading t,·eatment has attained binding force 

as customary international law. See Declaration of Tehran. Final Act of the International 

Conference 011 Human Rights 3. at 4. pare. 2, 23 GAOR, U.N. Doc. A/CO NF. 32/41 ( l 968){noting 

status of Universal Declaration of Human Rights, including prohibition against cruel, inhuman or 

degrading treatn1ent. as custo1nary international la\v). Accorcl De S'anchez v, Banco C'entral de 

Nirnragua. 770 F.:?.d 1385 .. 1397 (5th Cir. 1985) (noting that the right not to be subjected to cruel, 

inhumatl, and degrading treatment constitutes universally accepted international law).22 .Jordan's 

death sentence alter such delays. not attributable to him, due to errors by the trial court violates 

norms of intcrnation;,J law. 

:!~ lnlcrnalionn!_ hwn-nn rights organizution:,; have tlisG condcn1ncd the practice of solitary cont1nc1ne1il for extended 
periods tif' ll1nc . .S'ce, e.g .. U.N. Speekd Rapp0rtcur of the l-hnnnn Rights CounL'll. lnteriin Rs:::p. on hwhire and olher 
i::rueL inhuman or d(.'gl'uding treatntcnl of pnnishn1enl. ,1 70. U.N. Doc. A/66/268 (Aug. 5. 20.l l). Sirnil:.-irly. 
intcrnotinrtnl courts hav1:: fbm1d that prolonged iso!alion breaches violate inlernationnl proh!bitions ag~tinsl torture, 
Sue, r:..g,, rl!arit:::a (/rrutia v. (711a1eu1a/o, rvlerits, Rcpa1·11tions, und Costs, Judgment. !r,tcr-An1. Ct H.R, (scr. C) No. 
!03, ~f 87 (No\·, 27. 2003) (restating the .finding (lf lntcrnation~il Amcrh:an Courl ofl-Iu,nnn Rights that ··pr'o!onged 
isolation and deprivation and ~01nn1uniculion urc in theinselves cruel and inhuman treal!nenf'); Bahar .-i/1111ad and 
Others l 1• (infted f.:.iogdon1. Eur, Cl. f·LR. App. Nos. 2402.7/()7 et al.:~ 210, 52 LL.tv1. 443, 2013 \VL 5785362 (!\pr. 
10, 20121. 

36 



F. Conclnsion 

By any standard, Richard .Jordan's case is an outlier. The State repeatedly denied him a 

constitutional senlendng proceeding, forcing him to defend himself time and again even though 

his ability to marshal a case in support of a death sentence grew weaker with the passage of time. 

There was a time when the State determined that life without parole was an appropriate sentence. 

During that brief window when he was off death row, Jordan did everything expected ofa prisoner 

and 1110,·e. He ultimately became a trusty. Despite his excellent conduct and the State's recognition 

ofa wealth of other compelling mitigating circumstances. Jordan was thrown back on death row 

\hr 110 other reason than he was swept up in the legal uncertainties surrounding life without parole 

:1rrnngements in the early 1990s. But for the timing of the negotiations of that bargain, Jordan 

unquestionably wou Id be serving a life without parole sentence that all felt appropriate. 

Richard Jordan has now served the equivalent of a life sentence in wretched conditions 

vvhi!e c.oping \.vlth the extre111e. stress and anxiety of living on death ro\v a\vaiting his execution. 

Given these extraordinary circumstances. especially the 40 years that Jordan has already served, 

this Court should vacate his death sentence. 
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PRAYER FOR RELIEF 

If Richard Jordan is to be put to death, he is entitled to an order forbidding the Mississippi 

Department of Corrections from using any drug which is not "an ultra short-acting barbiturate or 

other similar drug," including midazolam, in his execution. At a mi1iimu111. he is entitled to an ''in-

court oppo1tunity to prove'' that 111 idazolam is not an "ultra short-acting barbiturate 01· other similar 

drug.'' 

Moreover, Mr. Jordan's lengthy, restrictive co11 l111e111ent on death row violates the Eighth 

Amendment's prohibition against cruel and unnsual punishment. This Court should enter its order 

vacating his death sentence and remanding this case to the Circuit Court of Harrison County fi.>1' 

1·esente11cing to Ii fe imprisonment without the opportunity for parole. 

Respectfully Submitted: 

~/!~ 
David P. Voisin, MSB#l00210 
P.O. Box 13984 
Jackso11, MS 39236-3984 
(60 I) 949-9486 (p) 
(601) 354-7854 (t) 
!iav id1{/ldvo isinh1\v .cotn 

James W. Craig, MSB # 7798 
Emily M. Washington. La Bar. 34143°' 
The Roderick & Solange Mi1cArthur Justice Center 
4400 South Carrollton Ave, 
New Orleans, LA 70119 
(504) 620-2259 (p) 
(504) 208-3133 (I) 
j i n1 .era i g(i!J.maca1th uri ustice.org 
QD1 ilLlyashi11gto11(3.ln1acarthurjustice.org 

~.i A rnolion fbr u<lniission or i'Yls:, \Vashington pro hue 1'ice \viii be fik:d upon the C!crk's docketing of this Petitlon. 
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CERTIFICATE OF SERVICE 

I hereby certify that I have served this Petition on the Ofiice of the Attorney General. by 

electronic mail to Jason Davis. Spec ill! Assistant Attorney General. jdavi((i'ago.state.ms.us, and by 

mail delivery to Post Office Box 220, Jackson MS 39?05. 

This the ;;fl.day of.July, 2016. 
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N THE SUPREME COURT OF l\tUSSISSIPPI 

RICHARD GERALD ,JORDAN, Petilioner 

vs. 

STA TE OF MISSfSSlPl'l, Re.11"111den1 

SUCCESSIVE PETITION FOR POST-CONVICTION RELIEF 

EXHIBITS 

I. Vcrilic-ation of Richard Jordan 

O Notice of Change of Lethal Injection Protocol 

3. Complaint in Jorda11 v. Fishei'. No. 3: J 5-cv-295-HTW 

4. Excerpts from Transcript of Oral Argument in The Roderick & Solange 
MacAr//111r Juslice Cenier 11. Mississippi Deparlmenl of Corrections (Chancery 
Cl. Hinds Cly.) (March 2, 2015) 

5. O;·der Granting Preliminary Injunction in Jordan v. Fisher 

6. First Amended Complaint in Jordan v. Fisher 

7. Order Sentencing Richard Jordan to Death 

8. Expert Testimony of Dr. Craig Stevens 
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STATE OF MISSISSIPPI 
COUNTY OF SUNFLOWER 

VERIFICATION 

EXHIBIT 

I .1 

PERSONALLY APPEARED BEFORE ME, the undersigned authority in and for the 

jurisdiction aforesaid, the within.named RICHARD GERALD JORDAN., who, being by me first 

duly sworn, deposed and said: 

I. My name is RlCHARD GERALD JORDAN. I am a prisoner (No. 30990) 

incarcerated on Unit 29 of the Mississippi State Penitentiary at Parchman. 

2. I am currently under sentence of death on a conviction of capital murder from the 

Circuit Court of Harrison County, Mississippi. 

3. My attorneys have researched and prepared a Petition for Post-Conviction Relief 

related to (a) the lethal injection protocol by which the Mississippi Department of Corrections 

intends to execute me and (b) my lengthy incarceration in solitary confinement awaiting 

execution. 

4. I have reviewed the Petition for Post-Conviction relief. The facts alleged in the 

claim regarding my lengthy incarceration in solitary confinement are true and correct to the best 

of my knowledge, information and belief. I believe I am entitled to the relief sought in the 

Petition on that claim. 

5. I have no personal knowledge of the facts set forth in the claim for relief relating 

to the drugs and other aspects of MDOC's lethal injection protocol, However, based on the 

allegations of the Petition, that I believe that I am entitled to the relief sought in the Petition on 

that claim. ~\ ~ ~ ~ . . ,J,ila ~,,,Jl,:e}_c,:tc~ 
-t I • .' -L 'L] ,,l,u.. ;<J_ { ,d1GI./ ~l(Q, •••••••· /1..u £~ ~ 
.......,.... .<A\.,V .£..-,.---- - -· .! -:i •" f MIS •• .• ::.q ......... ~~,., ·. ... ' l r\ .• ~ ..1 ~-

: "-°Y-·~i,.f\V PU r~ er- -- -""--'-'-, /l!f£11~l,,M'll/0· , : . .rt., c)U v~ '2.olt... 
; KA H ffl !4. t.!clNTYRE~ \ \ . . 0 0 > 

:, <ll\ ~ i n •• : lJ\. ,'\..,\L ~\!~ l);c-11"!-
• Ge" • •-.../ 
•,,.:·. Feb.2~,200,· , "'°', O'. 

•;YR"•.. • ~~ 
·,.I.. n'11..·;;,;;.. C'" • • • 
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Case 3:15-cv-00295-HTW-LRA Document 38 Filed 07/28/15 Page 1 of 3 

IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

NORTHERN DIVISION 

RICHARD JORDAN and RICKY CHASE, Plaintiffs 

THOMAS EDWIN LODEN, JR. Proposed Intervenor 

vs. No. 3:15-cv-00295-HTW-LRA 

MARSHALL L. FISHER, Commissioner, 
Mississippi Department of Corrections, in 
his Official Capacity; EARNEST LEE 
Superintendent, Mississippi State Penitentiary, 
in his Official Capacity; THE MISSISSIPPI 
STATE EXECUTIONER, in his Official 
Capacity; and UNKNOWN EXECUTIONERS, 
in their Official Capacities 

NOTICE OF LETHAL INJECTION PROTOCOL CHANGE 

COME NOW Defendants Marshall Fisher, Commissioner of the Mississippi 

Defendants 

Department of Corrections, ("MDOC"), and Earnest Lee, Superintendent of the Mississippi State 

Penitentiary at Parchman, the Mississippi State Executioner and Unknown Executioners ( collectively 

referred to as "MDOC" or the "State Defendants") in their official capacities and file this Notice of 

Lethal Injection Protocol Change. 

The State Defendants had previously announced that in the event the Mississippi Department 

of Corrections (MDOC) amended its lethal injection protocol to include a drug other than sodium 

thiopental or pentobarbital that notice would be provided to the Court. See Docket # 25. 

Accordingly, notice is now given that MDOC has amended its lethal injection protocol on this day, 

EXHIBIT 

I J. 



Case 3:15-cv-00295-HTW-LRA Document 38 Filed 07/28/15 Page 2 of 3 

July 28, 2015 to allow for the administration of 500 milligrams1 of midazolam as the anaesthetic and 

first drug administered in the protocol. This change is a direct result of the pressure by death penalty 

opponents to limit and/or stop the production of drugs for use in executions. This pressure has 

resulted in the unavailability of both sodium thiopental and pentobarbital.2 Thus, MDOC has now 

amended its lethal injection protocol to include the use of 500 milligrams of midazolam as the first 

drug in its protocol. See Exhibit A. Change to Protocol and Exhibit B. Amended Injection Protocol. 

THIS the 27" day ofJuly, 2015. 

Respectfully submitted 

JIM HOOD 
ATTORNEY GENERAL 
STATE OF MISSISSIPPI 

By: s/ 7ason L. <Davis 
Jason L. Davis, MSB No. 102157 
Paul E. Barnes, MSB No. 99107 
Wilson Minor, MSB No. 102663 
SPECIAL ASSISTANT ATTORNEYS GENERAL 
ATTORNEYS FOR DEFENDANTS 

OFFICE OF THE ATTORNEY GENERAL 
P.O. Box 220 
Jackson, MS 39205 
Telephone: (601) 359-3680 
Telefax: (601) 359-3796 
jdavi@ago.state.ms.us 

1See Glossip v. Gross,_ U.S._, 135 S.Ct. 2726, _L.Ed.2d_, 2015 WL 2473454 
(2015). This dose ofmidazolam specifically held to be constitutional and not in violation of the 
Eighth Amendment. 

2See Dkt. # 25 and# 36. 
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Case 3:15-cv-00295-HTW-LRA Document 38 Filed 07/28115 Page 3 of 3 

CERTIFICATE OF SERVICE 

This is to certify that!, Jason L. Davis, Special Assistant Attorney General for the State of 

Mississippi, have electronically filed the foregoing document with the Clerk of the Court using the 

ECF system which sent notification of such filing to the following: 

James W. Craig 
Emily M. Washington 
4400 South Carrollton Ave. 
New Orleans, LA 70119 

This the 28" day ofJuly, 2015. 

s/ 1ason £. (J)avis 
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· MISSISSIPPI DEPARTMENT OF CORRECTIONS 
POLICY/SOP REQUEST FORM 

Complete the Appropriate Section(s): 

REVISE I 

Policy Number: NOT FOR MlSNET 

Polley TIUo: MOOC Cl'IE;if8l Punlsh01eni Procedur~ ~lnlern11l \'USP Docun1~nt) 

SO\:'Numbar: 

SOP Title: 

NEW I 

PollcyTlllo: 

Polley lnd&x Secnom 
(.eXWPJ)leiMm~svatiOn,i~fi!Y,<:i,;n~~I 

Clrcfe Appropriate Typl1l ( Agancywltf~ J { lnsilh.1\li;,ns ) t Ct1mmunlty Correallons) 

SOPTltlo: 

SOP Index Sectlon: 
IU~'«.~$o!!,&!CU,.;,,.,, C!as!C.:el-<111 

Form Titre: I 
FORM 

Pollt::y/ SOP tfumber: ---------------------------------

I OELETION I 
PollcylSOPTitle/1< No.·_--------------------------------

Ju~tificatlon forthe Request for Modifications: 

IBJ Sti18' Attache:d Documentation 

In the event of the- 1mavallabll!ty of sodium p1;1nlothal, a .Sl;fflea-nt qua11.t1ty of pentobart,ltal will be a~urred and a(lmlnlst4;1red In 
1\8 place.. rn th"9 av11:1nt of th~ unavaUabillt}' of pentobarb!lal, a eUffl<:lent quantity of mldazof«.MWIII bD acqurred and atfmlnllltered 
lnHa lEt1>e, 

Pn1parad Jly J, WIIUam>t for 
Earnest Lee-

Print N11tn.lll ,:,rReque$tor 

DCIIMSP S1,1psri11tendent 
Tllla 

662·746.fi611 ext. 2305 
Phonll' Numbor 

MSP 
LOCAUOn 

Date 

Approval and Signatures Re.qulr-ed fS!GN AJiD FORWARDJQ:lt:IE NSXT LEVE:L FOR APPROVALIDlSAPPROYAL) 

Dep~rtmi,nt Head 

superlnlendentlOornmunlty C,orrectfonr Olre.cf.qr 

ACA-Accr11dltatloh Manager 

commenl$: 

SOP 01,01,011 f'orm i 
Revl.,d: 00/01/1014 

Approyad 
Dale 

Approved 
Oaie 

Approved 
Oal!'.t 

Approved 

Approved 

Apptovetl 

D Di Ba pp roved D 
D Piaapprovad D 
D Disapproved D 
D Disapproved D 
~ Disapprovacl D 
~ Oleapproved D 
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EXHIBIT B. 
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Confidential 

INJECTION PREPARATION 

)> Open execution room and injection room 
)> Inventory and inspect IV equipment, syringes and drugs 
)> Inspect gurney and straps 
)> Prepare d1ugs, fill syringes and place IV saline bags in position 

CONTENTS OF SYRINGES 
LABELED/MARKED QUANTITY 

#1 Sodium Pentothal, 2.0 Gm. (four I Syringe 
500 rngm vials dissolved in the 
least amount of diluent possible to 
attain complete,.clea1· suspension) 

Or 

In the event of an unavailability of 2 Syringes 
a sufficient quantity of sodium 
pentothal from available sources, 
a sufficient quantity of 
pentobarbital will be acquired and 
administered in the place of 
sodium pentothal. The 
pentobarbital will be administered 
in the same serial order as sodium 
pentothal: 
Pentobal'bital 5.0 Gm. (two 50 ml 
vials in the least amount of 
diluents possible to attain 
complete, clear suspension). 

Or 

In the event of the unavailability 2 Syl'inges 
of a sufficient quantity of 
Pentobarbital from available 
so111•ces, a sufficient quantity of 
Midazolam will be acquired and 
administered in the place of 
Pentobarbital. The Midazolarn 
will be administered in the same 
serial order as Pentobarbital (Two 
50 cc syringes totaling 500 MG). 

N/S Nonna! Saline, 10 - l 5 cc 2 Svringes 

5 
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Confidentlal 

#2 

#3 

Pavulon, 5G mgm per 50 cc. (five 3 Syringes 
1 Occ. Amp\1les of 10 mgm each in 
each syl'inge 

01· 

In the event of unavailability of a 2 sydnges 
sufficient quantity ofpavulon from 
available sources, a sufficient 
quantity of vecuronium bromide 
will be acquired and administered 
in the place of pavulon. The 
vecuronium bromide will be 
administered in the same serial 
order as pavulon. Veouronium 
Bromide 40mg/40cc. 20mg/20cc 
in each syringe followed by a flush 
of 50cc of saline injected into the 
line. 

Potassium Chloride, 50 milequiv. 3 Syringes 
Pei· 50 cc (five 19 cc. Ampules of 
10 milequiv. Each in each 
syringe)) 

PRE-EXECUTION INVENTORY AND EQUIPMENT CHECK 
Members of the injection team shall conduct an equipment check of atl materials necessary to 
perform the execution. 

The invento1·y shall be conducted not less than twenty-four (24) hours and not more than ninety· 
six (96) homs, of the scheduled execution. 

An inventory checklist shall be completed, dated and initialed by the injection team. 

Expiration and/or sterilization dates of all applicable items shall be checked on an individual item, 

Outdated items (e.g., Normal Saline bags) shall be replaced immediately 

Sterilized packs bearing a sterilization date in excess of thirty (30) days shall be replaced 
or resterilized immediately. 

On the evening of the execution, membel'S of the injection team shall enter the injection room at 
least one(]) hour prior to the scheduled time of the execution. They shall immediately re-inventory 
the supplies and equipment to insure that all is in rnadiness and if applicable, obtain replacement 
items for the Medical Facility. 

6 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHER.'! DISTRJCT OF MISSISSIPPI 

NORTHERi, Dl\lSlON SOU'n-li:.RN DISTRICT OF MISSISSIPPI 
Fl IE D 

RlC!·L-\RD JORDAN and RICKY CHASE, 

Plaintiffs, 

\'. 

~l..\RSHALL L FISHER, Commissioner, 
L\'Iississippi Departn1ent of Corrc,ctions~ in 
his Official Capacity; EAR.'\'EST LEE, 
Superintendent, Mississippi State 
Penitentiary, in his Official Capaci1}'~ 
nrn MISSISSIPPI STATE EXECUTIONER, 
in his Official Capacity; and UNKNOWN 
EXECUTIONERS, in their Official Capacities, 

Defendants. 

) 
) 
) 
) 
) 

OY 

APR 16 2015 
l!RThut1 JOn,-,;e 'fCN 

--"~-- , ~.>PUW 

) -:,,\=, ~O"; .~/''i/O·'' ) Civil Action No . .:,. Jc.VtY /J u v1:·-,~T( 
) 
) 
) 

) 
) 
) 

) 

) 
) 

) 
) 
) 

COMPLAil'tf FOR PRELiiVIINARY AND PERMANENT 
1.i'\.JUNCTIVE RELIEF UNDER THE FEDERAL CIVIL RIGHTS 

ENFORCEMENT ACT OF 1871 (42 U.S.C. §1983) 

'i\Tl'RE OF ACT101' 

L Plaintiffs bring this nction pursuant to 42 U .S.C. * 1983 and Lv1ississirpi la\V for 

violations and threatened violations of' ll1cir rights to due process and to be J'i-cc fron1 cruel and 

unusuttl puni8h1nent under thiJ First, Eighth, and Fourtl..!enth .~\111cnd1nents 10 th..: llnited Stat?~ 

Constitution and .'\rticle 3, Sections 14. 24. and 28 ol'the :'v1ississippi Constitution, 

2. Under the direction of the D;,,:fcndant;S nan1ed herein, the i\{ississippi Departn1ent of 

CotTCt..:tions (""iVIDOC""_) intends to execute Plaintiffs \vith con1poundt::d dn.1gs that n1ay be 

counterfCit, expired, conta1ninated. and/or sub~pot~nt, creating a substantial risk of serious hu1111 

EXHIBIT 

l 3 
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to the Plaintiffs. The decision of the Defendants to use compounded drugs, specifically a 

compounded anesthetic that has not been tested or approved by the United States Food and Drug 

Administration ("FDA") and the production of which was not under the supervision or regulation 

of the FDA, substantially risks that Plaintiffs may be conscious throughout their executions and 

will experience a torturous death by suffocation and cardiac arrest 

3. Further the decision of the Defendants to use compounded pentobarbital as the first 

drug in a three-drug lethal injection series impernrissibly violates the directive of the Mississippi 

legislature that death sentences be executed by the continuous intravenous administration of "an 

ultra short-acting barbiturate or other similar drug." 

4. The entirety of the lethal injection prot~col promulgated by MDOC is not at issue 

in this lawsuit. Rather, this civil action challenges the use of compounded drugs, including but not 

limited to compounded pentobarbital, in lethal injection executions conducted by MDOC. Further 

this civil action specifically challenges the use of compounded pentobarbital in a three·drug lethal 

injection procedure. Lastly this civil action challenges MDOC' s intent to have the raw ingredients 

for pentobarbital compounded into an injectable solution on the grounds of the Mississippi State 

Penitentiary at Parchman, where there is no pharmacy suitable for compounding sterile drugs. 

MDOC first ordered compounded drugs for purposes of lethal injection executions on May 20, 

2012. That purchase instituted a policy, practice, or custom of using compounded drugs in MDOC 

executions. 

5. Plaintiffs seek permanent injunctive relief to prevent the Defendants from inflicting 

cruel and unusual punishment upon them during their executions, and otherwise violating 

Plaintiffs' federal and state constitutional rights. Plaintiffs seek preliminary injunctive relief to 

preserve the status quo pending this Court's final adjudication of this civil action. 
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JURJSDICT!ON AND VENUE 

6. Plaintiffs' claims arise under the Constitution and laws of the United States, as well 

as under the Constitution and laws of the State of Mississippi. This Court has original federal 

question jurisdiction over those claims arising under the Constitution and laws of the United States 

pursuant to 28 U.S.C. §§ 1331, 1343. This Court has supplemental jurisdiction over those claims 

arising under the Constitution and laws of the State of Mississippi pursuant to 28 U.S.C. § l 367(a). 

7. This Court has the authority to grant declaratory and injunctive relief under 28 

U.S.C. § 2201-2202 and FED.R.Crv.P. 57 and 65. The federal rights asserted by Plaintiffs are 

enforceable under 42 U.S.C. § 1983. 

8. Venue is proper in the Southern District of Mississippi under 28 U.S.C. §§ 

1391(b)(l) and 139l(c)(2). With respect to Section 1391(b)(l), Defendant Marshall Fisher, 

Commissioner, Mississippi Department of Corrections, in His Official Capacity, is located in 

Jackson, Hinds County, Mississippi. With respect to Section 139l(c)(2), all Defendants in this 

action shall be served with process by service on the Attorney General of Mississippi in Jackson, 

Hinds County, Mississippi, pursuant to Miss.R.CIV .P. 4(D)(S), incorporated tluough FED.R.CIV.P. 

4(e)(l). 

PARTIES 

9. Plaintiff Richard Jordan is a United States citizen, currently incarcerated under a 

sentence of death at the Mississippi State Penitentiary in Parchman, MS. Richard Jordan filed for 

relief under the MDOC Administrative Remedy Program on October 15, 2014. The request for 

relief gave MDOC notice and an opportunity to resolve the issues set forth in this Complaint. 

MDOC rejected the request for relief on October 23, 2014. 
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10. Plaintiff Ricky Chase is a United States citizen, currently incarcerated under a 

sentence of death at the Mississippi State Penitentiary in Parchman, MS. Ricky Chase filed for 

relief under the MDOC Administrative Remedy Program on October 26, 2014 (received October 

29, 2014). The request for relief gave MDOC notice and an opportunity to resolve the issues set 

forth in this Complaint. MDOC rejected the request for relief on October 30, 2014. 

11. Defendant Marshall L. Fisher is the Commissioner of the Mississippi Department 

of Corrections. 

12. The MDOC is the state agency charged with the incarceration, care, custody, and 

treatment of all state prisoners, including prisoners sentenced to death. Miss. Code Ann. §§ 47-5-

10(a); 47-5-23. 

13. Commissioner Fisher is the chief executive, administrative, and fiscal officer of 

MDOC, establishes the general policy of MDOC, and oversees the administration of all affairs 

within MDOC. Miss. Code Ann.§§ 47-5-20(a); 47-5-23; 47-5-24(1). 

14. As the Commissioner of the MDOC, Mr. Fisher must perform "[a]ll duties and 

necessary acts pertaining to the execution of a convict ... except where such duties and actions 

are vested in the state executioner." Miss. Code Ann. § 99-19-13. See also Miss. Code Ann. § 99-

19-55. 

15. Commissioner Fisher is responsible for ensuring that all prisoners committed to the 

custody ofMDOC are treated in accordance with the United States and Mississippi Constitutions. 

16. At all relevant times, Commissioner Fisher has been acting under the color of law 

and as the agent and official representative ofMDOC, pursuant to MDOC's official policies and 

procedures. Commissioner Fisher is sued in his official capacity only. 



case 3:15-cv-00295-HTW-LRA Document 1 Filed 04/16115 Page 5 of 42 

17. Defendant Earnest Lee is the Superintendent of the Mississippi State Penitentiary 

in Parchman, MS, the prison that houses all male death row inmates, and the prison where all 

executions take place in the State of Mississippi. Miss. Code Ann.§ 99-19-55(1). 

18. Superintendent Lee is responsible for implementing MDOC's policies and 

procedures governing executions, managing the preparations for an execution, and forturning over 

the execution site to the State Executioner to perform the execution. 

19. Superintendent Lee is also responsible for protecting the constitutional rights of all 

persons incarcerated at the Mississippi State Penitentiary in Parchman, andlor transported to 

Parchman for an execution. 

20. At all relevant times, Superintendent Lee has been acting under color oflaw and as 

the agent and official representative of the Mississippi State Penitentiary and MDOC. He is sued 

in his official capacity only. 

21. The State Executioner of 1he State of Mississippi is appointed by the Governor and 

shall supervise and inflict the punishment of death pursuant to Miss. Code Ann. § 99-19-53. The 

name of the State Executioner is withheld from the public by the State of Mississippi. 

22. The names of Defendants Unknown Executioners are unknown to 

Plaintiffs, but they include the State Executioner, his or her designee, and members of the State 

Execution Team. On information and belief, the Unknown Executioners will participate in the 

process of the execution by virtue of their roles in designing, implementing, carrying out, and/or 

supervising the lethal injection process, including the procurement and storage of lethal injection 

drugs and materials. Miss. Code Ann. § 99-19-53, 99-19-55(2). 

23. At all relevant times, Defendants State Executioner and Unknown Executioners 

have been acting under the color of law. There are sued in their official capacities only. 
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FACTUAL ALLEGATIONS 

A. MISSISSIPPI'S THREE-DRUG LETHAL INJECTION PROTOCOL 

24. In Mississippi, the manner of execution for individuals sentenced to death is "by 

continuous intravenous adm.i.nistration of a lethal quantity of an ultra short-acting barbiturate or 

other similar drug in combination with a chemical paralytic agent until death is pronol.lilced by the 

county coroner where the execution takes place or by a licensed physician according to accepted 

standards of medical practice." Miss. Code Ann.§ 99-19-51. 

25. MDOC's lethal injection protocol calls for the serial administration of three drugs 

to put a prisoner to death. 

26. The first drug, pentobarbital, 1 a short-acting or intermediate-acting barbiturate, is 

intended to sufficiently anesthetize the prisoner so that he is both unconscious and insensate when 

the executioner injects the second and third drugs, vecuronium bromide2 and potassium chloride, 

respectively. 

27. Pentobarbital is not "an ultra short-acting barbiturate or other similar drug" as 

required by Mississippi law. 

28. The second drug, vecuronium bromide, is a neuromuscular blocking agent that 

paralyzes all of the prisoner's voluntary muscles, including the muscles used for respiration, but 

does not suppress sensation, consciousness, cognition, or the ability to feel pain and suffocation. 

It is used by the MDOC to be the "chemical paralytic agent." 

1 ?vtDOC's rnost recent protocol, promulgated in March 2012, calls for the use of Sodium Pentothal as the first drug 
in the series, but provides for the use of pentobarbital "[i]n the event of an unavailability of a sufficient quantity of 
sodium pentothal from available sources." As discussed infra, Sodium Pentothal is no longer available to :MDOC, 
Sodium Pentothal is the trademarked name for sodium thiopental. The MDOC's execution protocols have never 
expressly authorized or referenced the use of compounded drugs in executions. 

2 The Mafcb 2012 protocol calls for the use of pavulon as the second drug in the series, but provides for the use of 
vecuroniu.m bromide "[i]n the event of unavailability of a sufficient quantity of pavulon from available sources." 
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29. There is no legitimate penological justification for the use of a neuromuscular 

blocking agent or other chemical paralytic agent in an execution by lethal injection. 

30. Neuromuscular blocking agents are not necessary to produce death, and do not 

diminish the prisoner's awareness or ability to feel pain. 

31. Over eighty executions have been accomplished in other jurisdictions in the United 

States without the use of a neuromuscular blocking agent or other chemical paralytic agent In each 

of these executions, the prisoner died. 

32. The only purpose of the neuromuscular blocking agent in Mississippi's lethal 

injection protocol is to mask the gasping and physical convulsions produced by injection of the 

final drug, potassium chloride. 

33. The neuromuscular blocking agent is thus used to make the execution appear serene 

and peaceful where the State may have in fact failed to sufficiently anesthetize the prisoner against 

pain and suffering. 

34. The third and final drug in Mississippi's lethal injection protocol is potassium 

chloride - a chemical that disrupts the electrical signals in the heart, paralyzes the cardiac muscle, 

and kills the prisoner by cardiac arrest. 
' 

35. Provided that a lethal dose of the barbinuate is administered, there is no legitimate 

penologica!justification for the use of potassium chloride in an execution by lethal injection. 

36. Over eighty executions have been accomplished in other jurisdictions in the United 

States without the use of potassium chloride. In each of these executions, the prisoner died. 

37. The humaneness and constitutionality of the three-drug lethal injection process 

hinges on whether the entire dose of the anesthetic (the first drug) is administered correctly, and 

whether the drug is sufficiently potent, pure, and rapid in onset to ensure that the prisoner is 
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unconscious and insensate so he does not feel the torturous effects of the second and third drugs. 

If the first drug administered fails to work as intended, the execution will be torturous for the 

prisoner. 

B. KNOWN RISKS OF THE DRUGS USED IN THE Mlss!SSIPPI LETHAL INJECTION PROTOCOL 

38. The drugs used in Mississippi's lethal · injection protocol have !mown and 

documented risks about which the Defendants are, or should be, aware. 

39. The first risk is associated with the administration of vecuroniurn bromide, the drug 

currently stockPiled by MDOC to serve as the paralytic agent required by the Mississippi statute 

and protocol. 

40. Vecuroniurn bromide causes the paralysis of all voluntary muscles, includmg the 

lungs and diaphragm. 

41. If vecuroniurn bromide is administered to a prisoner who is still conscious and able 

to feel pain, he will suffocate to death while experiencing the agonizing and conscious urge to 

breath. 

42. Thus, if a prisoner is injected with the paralytic agent vecuroniurn bromide before 

he is fully anesthetized and before he is rendered insensate, he will experience conscious paralysis 

and suffocation. 

43. However, because the prisoner is completely paralyzed and unable to talk, move, 

or make facial expressions as a result of being paralyzed, his agony will be completely masked 

and concealed to observers. 

44. The second !mown risk associated with the drugs used m the 

Mississippi lethal injection protocol is associated with the third and final drug in the series, 

potassium chloride. 
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45. There is no medical dispute that the injection of potassium chloride into an 

individual who has not been adequately anesthetized will cause excruciating pain. 

46. Potassium chloride induces an intense burning sensation throughout the blood 

vessel walls running through a prisoner's body. ff a prisoner is not fully anesthetized prior to the 

injection of potassium chloride, then he will consciously experience the agony of cardiac arrest. 

47. The two risks set forth in paragraphs 38 to 46 above create a substantial risk of 

severe pain and serious hann, particularly where MDOC will not be administering an FDA-

approved, 3 ultra short-acting barbiturate in sufficient dosage and potency to ensure that the 

prisoner is completely anesthetized prior to the injection of the paralytic agent and of potassium 

chloride. 

48. There is no penological justification for the use of a paralytic agent and potassium 

chloride in an execution by lethal injection. Executions by lethal injection may be carried out 

through the use of a single-drug, anesthetic-only injection., a protocol now used in most executions 

nationwide and which has proven effective in executing over eighty prisoners to date. 

49. An execution conducted by MDOC which continues to use a three-drug protocol, 

thereby refusing to adopt the feasible and readily implemented alternative of a single-drug 

injection of an FDA-approved, ultra short-acting barbiturate (which significantly reduces the 

substantial risks of severe pain and serious harm posed by the use of a chemical paralytic agent 

and potassium chloride), violates the Eighth Amendment. 

3 As used in this Complaint, the term "FDA-approved'' includes both the drug itself (i.e. that the drug's fonnula is 
approved for distribution to consumers) and the process for manufacturing the drug. An "FDA~approved" drug thus 
ref"" to the specific batch or supply of a medication after manufacture. 
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C. RECENT HISTORY OF LETHAL INJECTION EXECUTIONS IN OTHER STATES 
DEMONSTRATES THE SEVERITY OF THE RISK OF EXTREME PAIN AND TORTURE Wl!ERE 
THE POTENCY AND DOSAGE OF THE ANESTHETIC IS INSUFFICIENT, 

50. Reflecting their revulsion against the use of their medications to execute prisoners 

in the United States, many pharmaceutical manufacturers have ceased production of drugs 

commonly used in American executions, have refused to sell them to corrections departments that 

may use them in executions, or have conditioned the sale of such drugs on "end-user agreements" 

which forbid the resale or use of the drugs for purposes oflethal injection executions. 

S 1. Last month, the American Pharmacists Association, the largest association of 

pharmacists in the United States, voted to adopt a policy which discourages "pharmacist 

participation in executions on the basis that such activities are fundamentally contrary to the role 

of pharmacists as providers of health care." Just a week prior to this armouncement, the top trade 

group representing compounding pharmacists in the United States, the International Academy of 

Compounding Pharmacists, similarly "discourag[ ed] its members from participating in the 

preparation, dispensing, or distribution of compounded medications for use in legally authorized 

executions." 

Sodium Thiopental 

52. Hospira, Inc., the American manufacturer of the anesthetic sodium thiopental, 

stopped making sodium thiopental in 2011, after the drug's use in executions interfered with 

Hospira' s ability to enter into manufacturing contracts in Europe. Hospira elected to stop making 

the drug entirely because it could not prevent the drug from getting into the hands of corrections' 

departments. Although sodium thiopental is manufactured in other countries, the FD A has not 

approved its importation into the United States. 
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53. Some states - including Georgia - resorted to violating federal law in order to 

procure sodium thiopental. Georgia illegally imported the drug from an English pharmaceutical 

distnlmtor that operated out of the back of a driving scboolin London. 

54. In May of 2011, the United States Drug Enforcement Agency ("DEA") seized the 

illegal sodium thiopental from the Georgia Department of Corrections; however Georgia had 

already executed two individuals with the illegal substance. 

55. The compromised drug used in these Georgia executions failed to perform its 

necessary function of rendering the prisoners unconscious and insensate, causing the two prisoners 

to experience significant and unnecessary pain and suffering. 

56. Thus, when Brandon Rhode was executed in September 2010 with the illegally-

imported sodium thiopental, his eyes remained open for the entirety of his execution, indicating 

consciousness during the process. 

57. Similarly, when Emmanuel Hammond was executed in January 2011 with the 

illegally-imported sodium thiopental, bis eyes also remained open, and he grimaced and appeared 

to be trying to communicate throughout his execution. 

58. Mississippi's lethal injection protocol calls for the use of Sodium Pentothal (a 

trademarked name for sodium thiopental) as the first drug in its series ( except in the event of the 

unavailability of a sufficient quantity of the drug). 

59. On infoonation and belief, the last execution in Mississippi using Sodium Pentothal 

as the anesthetic drug given first in the three-drug series was on July 21, 2010. Since that time 

Mississippi has been unable to legally obtain Sodium Pentothal for use in executions. 
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Nembutal: Pentobarbital Sodium Manufactured by Lundbeck 

60, Where Sodium Pentothal is unavailable for use as the first drug in the series, the 

Mississippi execution protocol allows the administration ofpentobarbital in its place, 

61. There is only one manufacturer of FDA-approved injectable pentobarbital sodium, 

sold under the name-brand Nembutal. 

62. In July 2011, Lundbecl:, the manufacturer of Nembutal, announced that it would 

no longer sell the drug to departments of corrections, and required purchasers of its drug to enter 

into end-user agreements by which they agreed not to sell or transfer the drugs to prisons in states 

that still use capital pwrishment. 

63. In December 2011, Lundbeck sold the rights to Nembutal to Akorn, Inc. and, as 

part of the agreement, Akoru agreed to maintain the restricted distn"bution program. 

64. Any Nembutal sold prior to the July 2011 agreement would have expired no later 

than November 2013. 

65. The last time MDOC purchased Nembutal was on March 23, 201 l. 

66. Any unused drugs from MDOC's purchase of Nembutal have expired. 

67. By the March 23, 2011 transaction, MDOC purchased 12 writs of Nembutal (50 

mg/mL), It is unclear from the receiving report disclosed by MDOC what total volume of 

Nembutal was purchased. 

68. Upon information and belief, the supply of Nembutal obtained by MDOC in March 

2011 was utilized by MDOC in executions conducted in May 2011, and in executions conducted 

between February and June 2012,4 

4 As discussed infra, :MDOC did not purchase any additional lega1ly-obtained1 FDA-approved1 and unexpired 
pentobarbital after March 2011. Rather in May 20l2, TvIDOC purchased the active pharmaceutical ingredients ("API") 
to compound pentobarbltal. This supply was not received by MDOC until June 13, 2012:, according to receiving reports 
disclosed by MDOC, The State of Mississippi has only conducted one execution - that of Gruy Simmons on June 20, 



Case 3:15-cv-00295-HTW-LRA Document 1 Filed 04/16115 Page 13 of 42 

69. The State of Mississippi has not executed any prisoner since June 20, 2012. 

70. Consequently, Mississippi no longer has any legally-obtained, FDA-approved, and 

unexpired pentobarbital to use in executions. 

Experimentation with Anesthetics Previously Not Used in Executions 

71. Due to this nation-wide shortage of FDA-approved sodium thiopental and 

pentobarbital for use in executions, some states (including Florida, Ohio, Arizona, and Oklahoma) 

have executed prisoners with drugs never previously used for lethal injection. 

72. In Florida, Ohio, and Arizona executions using these experimental drugs caused the 

prisoners to remain conscious for an unacceptable length of time. 

73. Since October 2013, Florida has executed prisoners using a three-drug protocol 

featuring midazolam hydrochloride, a paralytic agent, and potassium chloride. William Happ's 

execution in Florida - the first using this new series - took twice the amount of time as prior 

executions, and he continued to make body movements after he was injected with an untested drug, 

midazolam hydrochloride. 

74. In January 2014, Dennis McGuire's execution in Ohio (using a two-drug injection 

ofmidazo!am and hydrommphone) took twenty-six (26) minutes, and he gasped for air and gagged 

throughout the execution - signs that he was being suffocated to death. 

75. The same protocol (midazolam and hydromorphone) was later used in Arizona's 

execution of Joseph Wood in July 2014, with even more troubling results. Mr. Wood gasped and 

gulped in the death chamber as prison officials injected 15 doses of!ethal injection chemicals into 

his body for nearly two hours before he was pronounced dead. 

2012- since this date of receipt. Upon infonnation and beliet; :MDOC utilized Nembutal still in its possession from 
the March 20 I l purchase in the execution of Mr. Simmons. As such !VIDOC1 l current supply of pentobarbital sodium 
API has never been used in any execution in the state. 
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76. Florida's three-drug protocol featuring midazolam hydrochloride was subsequently 

tried by Oklahoma in April 2014 with torturous results in the botched execution of Clayton 

Lockett. Mr. Lockett was observed writhing on the execution table and attempting to speak, even 

after having been declared unconscious. 

Experimentation with Compounded Drugs 

77. Some states have responded to the unavailability of Nembutal by turning to the 

"gray market" of unregulated compounded drugs and unregulated active pharmaceutical 

ingredients ("AP!") to obtain compounded pentobarbital for use in executions. 

78. This type of pharmacy compounding is a deviation from the traditional practice of 

pharmacy compounding, which involved the mixing of small batches of drugs in response to a 

physician's prescription to meet the unique needs of an individual patient when an FDA-approved 

drug is not suitable for the patient. 

79. Compounded drugs are not FDA-approved and have not been evaluated for 

effectiveness and safety. Until recently, the FDA did not regulate compounded drugs and 

compounding pharmacies at all, and even now, the FDA does not have regulatory authority over 

all compounding pharmacies. 

80. Compounded drugs are created without producing the data on safety and efficacy 

that the FDA requires for new drugs, and without the requirement that they follow good 

manufacturing practice regulations (GMPs) which insure their identity, strength, quality and 

purity. Thus the FDA has noted "quality problems with various compounded drugs, including sub

potency, super-potency, and contamination." 

81. State regulation of compounding pharmacies varies substantially, but no state 

regulates compounding pharmacies in a manner that would replicate the FDA's regulation of 
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pharmaceutical manufacturers. Without unified standards and regulations there is no way to 

guarantee that drugs from a compounding pharmacy are what they purport to be and are safe and 

effective. 

82. In recent years, a substandard compounding drug industry has emerged wherein 

compounding pharmacies create and market copies of FDA-approved drugs for general 

distribution. These drugs are developed and sold without the testing required by the FDA to ensure 

that the drugs are potent, pure, safe, and effective. 

83. Additionally, there is a significant risk that compounded drugs are manufactured 

with counterfeit or substandard ingredients purchased from a range of manufacturers that operate 

outside of FDA supervision and regulation. 

84. For these reasons, among others, the FDA has called the proliferation of 

compounded drugs a "troubling trend" because it has resulted in individuals taking harmful, 

contaminated, counterfeit, sub-potent, and/or super-potent drugs. 

85. This is not a speculative risk. The 2012 outbreak of fungal meningitis caused by 

contaminated steroid injections from a compounding pharmacy in New England drew national 

attention to the regulatory vacuum within which compounding pharmacies operate, and the 

substandard and harmful products that these pharmacies can market to the public. Two senior 

executives of the New England pharmacy have since been indicted on charges ofracketeering and 

murder. The compounded drugs responsible for the meningitis outbreak had been "tested" and 

found potent by a laboratory pu,porting to be "independent." 

86, Further, Oklahoma excecuted Michael Lee Wilson with compotmded pentobarbital 

on January 9, 2014. After Mr. Wilson gpoke his final words, and after the executioner administered 

1he first drug, Mr. Wilson spoke again and stated: "! feel my whole body burning." 
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87. The bummg sensation relayed by Mr. Wilson during his execution is consistent 

with an excruciatingly painful reaction to the injection of contaminated pentobarbital. 

D. MISSISSIPPI'S DECISION TO USE COMPOUNDED DRUGS IN LETHAL INJECTION 

EXECUTIONS 

88. Because MDOC can no longer obtain the FDA-approved form ofpentobarbital, the 

Defendants, jointly and/or severally, have obtained pentobarbital sodium API for use in lethal 

injections from a compounding pharmacy in Grenada, Mississippi that otherwise markets its 

expertise in herbal supplements. 

89. On or around May 20, 2012, MDOC purchased $3, 150 worth of pentobarbital 

sodium from H&W Compounding Pharmacy d/b/a Brister Brothers ("Brister Brothers"), a 

compounding pharmacy in Grenada, MS. According to a receiving report disclosed by MDOC, 

this supply was received by the Department on June 13, 2012. 5 Brister Brothers purchased the 

pentobarbital sodium API from Professional Compounding Centers of America, Inc. ("PCCA"), 

in Houston, Texas. 

90. Upon information and belief, Defendants did not purchase Nembutal or another 

sterile, injectable pentobarbital from Brister Brothers on or around May, 20, 2012 or at any time 

thereafter. 

91. Specifically Defendants purchased 70 grams of raw materials or active 

pharmaceutical ingredients ("API") from Brister Brothers. 

s 'MOOC also purchas«::d vecuronium bromide and potassium chloride from the Brister Brothers pharmacy but this 
supply expired. in 2014 and has since been destroyed. MDOC has subsequently purchased new supplies ofvecuronlum 
bromide and potassium chloride (reported to expire in fall 2015). MDOC refuses to disclose the provider of its current 
supply of vecuronium bromide and potassium chloride. This failure to disclose the identity of lethal injection drug 
suppliers is the subject of ongoing litigation between the MacArthur Justice Center and MDOC under the Mississippi 
Public Records Act. A chancery court has ordered the disclosure of the identity of the drug supplier but MDOC has 
appealed this ruling to the Mississippi Supreme Court. 
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92. Upon information and belief, these 70 grams were packaged as 14 vials containing 

5 grams each. 

93. Defendants have not purchased any additional pentobarbital sodium API since May 

20, 2012. Of the 14 vials purchased on this date, MDOC only has nine (9) vials remaining in its 

custody. 

94. The 70 grams of pentobarbital sodium. AP! which Defendants purchased from 

Brister Brothers were not compounded prior to the shipment from Brister Brothers to the grounds 

of the Mississippi State Penitentiary at Parchman. Thus, the pentobarbital will have to be 

compounded before its use in any execution in Mississippi. 

95. According to the records of the Mississippi State Board of Pharmacy, there is no 

registered or licensed pharmacy at the Medical/Dental Facility at Parchman (Mississippi State 

Department of Health License No. 11-317), Drugs administered to prisoners are kept in the Drug 

Room at the Medical/Dental Facility at Parchman. 

96. According to the MDOC's Chemical Supply Inventory, drugs used for lethal 

injection are not kept in the Drug Room, but at Unit 17, the building where death-sentenced 

prisoners were once incarcerated, and which is now used exclusively to house a condemned 

prisoner the days before his scheduled execution and to house the death chamber where he will be 

executed. The nine (9) vials of pentobarbital sodium API in l'v1DOC's possession is set to expire 

on May 20, 2015. 

97, Upon information and belief, MDOC has never used this supply of pentobarbital 

sodium AP! in an execution. 

98. Upon information and belief, Defendants have not yet compounded the raw 

pentobarbital. There is no public record ofMDOC sending the raw pentobarbital to a compounding 
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pharmacy. Additionally, an affidavit executed by Special Assistant Attorney General Jim Norris 

on March 10, 2014 descnoes the pentobarbital sodium as being in a "powder" form. 

99. Upon information and belief, the Defendants intend to compound the pentobarbital 

on the grounds of the Mississippi State Penitentiary at Parchman; or in the alternative, the 

Defendants intend to send the raw pentobarbital to a yet undisclosed location to prepare the drug 

for an execution. 

100. If Mississippi proceeds with their executions, Plaintiffs will be among the first 

prisoners in Mississippi to be eKecuted with compound pentobarbital. 

E. CONSTITUTIONAL, PHARMACEUTICAL, AND MEDICAL RISKS PRESENTED BY 
DEFENDANTS' USE OF COMPOUNDED PENTOBARBITAL 

101. Because Mississippi will use a three-drug formula in its executions, the humaneness 

and the constitutionality of the procedure depends entirely on the first drug working as intended 

and deeply anesthetizing the prisoner. 

102. When compounded pentobarbital is used as the first drug in the three-drug formula, 

risks are introduced to the execution procedure which serve no valid penological purpose. 

Compounded drugs are not FDA-approved, so they carry no guarantees of the identity, purity, or 

potency of the drug. 

103. Compounding pharmacies such as Brister Brothers generally do not have the 

facilities to test chemicals for identity, potency, purity, and contamination. 

104. It is not possible for testing of APl to eliminate the risks posed by impurities, 

contaminants, particulate matter, and/or an improper pH balance. Testing only provides a very 

provisional indication of an API's suitability for compounding given the unknowns about the 

chemical's integrity, storage, and custody in the time frame from testing to pharmacy compounding 

and use. 
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J 05. Testing ofnon-sterile API by laboratories contracting with a distributor has proven 

unreliable. Poorly regulated, ifregulated at all, contract-testing laboratories are supposed to test 

compoW1ded drugs for safety and effectiveness. Too often, however, these laboratories are 

themselves substandard, and many are established to serve the financial interests of the pharmacies 

for which they are doing the testing. Five laboratories that test compounded drugs have had 

enforcement actions taken against them by the FDA. 

106. Where the compounded pentobarbital is in any way sub-optimal, it poses a 

substantial risk of serious harm to the condemned prisoner either by inflicting pain and suffering 

itself or by failing to adequately anesthetize the prisoner, who then would experience conscious 

paralysis and the pain of potassium chloride, followed by cardiac arrest. 

107. Moreover, each injection of compoW1ded pentobarbital used in executions in 

Mississippi will be a new product, so the effectiveness of one dose does not demonstrate the 

effectiveness of the next. 

The Questionable Integrity of the Materials in the Possession offhe Defendants 

108. The integrity of the MDOC's supply of sodium pentobarbital AP! has not been 

verified, and these ingredients could very well be counterfeit, contaminated, or substandard. 

109. The Defendants have not revealed the source of the active pharmaceutical 

ingredients that were used or will be used to make the compounded drug. 

llO. PCCA's source for the pentobarbital sodium AP! is not a matter of public record 

and is unknown to Plaintiffs. 

ll 1. On information and belief, Defendants themselves do not know the source of the 

pentobarbital sodium API sold by PCCA to Brister Brothers, and from Brister Brothers to MDOC. 
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112. PCCA expressly disclaimed any warranties in its sale ofpcntobarbital sodium API 

to Brister Brothers. 

The Questionable Process for the Compounding of Mississippi's Execution Drugs 

113. The Defendants refusal to disclose critical facts surrounding the compounding 

process is also problematic. 

114. In order to properly and safely compound the raw ingredients for pentobarbital into 

a sterile injectable, the compounding must be done in a sterile compounding laboratory with very 

.specific and sophisticated physical requirements. 

115. Under State law, a pharmacy or medical facility must be registered with the 

Mississippi State Board of Pharmacy in order to manufacture pentobarbital or anotlier controlled 

substance. Tlie pharmacy or facility carmot manufacture any controlled substance not authorized 

by its registration. Miss. Code Ann. §41-29-125, 41-29-141(2). Manufacture, in this context, 

includes compounding. Miss. Code Ann. §41-29-105( q). 

116. As stated above, the State Board of Pharmacy does not list the Medical/Dental 

Facility at Parchman as a facility with a licensed pharmacy. The State Board of Pharmacy does not 

list the Medical/Dental Facility at Parchman as a facility registered to compound controlled 

substances. 

117. There are a limited number of compounding laboratories in Mississippi, and 

MDOC has not revealed to Plaintiffs where or how they intend to compound the raw pentobarbital. 

118. The compounding of sodium pentobarbital API or any other drug on the grounds 

of the Mississippi State Penitentiary creates substantial risks that a drug so manufactured may be 

contaminated during compounding, and/or the compounding process may be flawed, resulting in 

the production of a sub-potent and ineffective drug. 
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The Risk That the Pentobarbita/ Is Degraded or Expired 

119. The expiration dates for FDA-approved drugs are based on rigorous testing in a 

controlled and regulated environment The same testing is not perfonned on compounded drugs, 

resulting in an unacceptable risk that the drug may be degraded and sub-potent by the time it is 

used, and unable to perfonn its designated anesthetic function. 

120. According to the March 10, 2014 affidavit of MDOC attorney Jirn Norris and 

records from PCCA, the batch of pentobarbital sodium API held by MDOC has an expiration date 

of May 20, 2015-34 days from the filing of this Complaint. 

121. Even a small level of contamination or small deviation in the preparation process 

will, over time, lead to increasing deterioration of the quality of the batch. Because the MDOC's 

batch of pentobarbital is at the brink of its expiration date, a small problem with the irutial 

preparation may well have progressed, overtime, into a severe problem that will cause an anomaly 

or botch. Any contamination, sub-potency, or super-potency in the original preparation may be 

enhanced as the batch ages closer to its expiration date. 

122. Other records provided by MDOC indicate that the vecuronium bromide possessed 

by the Defendants will expire on October !, 2015, and the potassium chloride possessed by the 

Defendants will expire on September l, 2015. 

The Risk of Counterfeit API 

123. One of the purposes of FDA regulation is to ensure that the drugs and narcotics 

used by Americans are true and genuine. The risk of counterfeit or "watered-down" drugs is a 

substantial part of the FDA's justification for prohibiting Americans from purchasing narcotics 

and drugs from foreign pharmacies or sources. 
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124. Because Defendants have not procured the drugs for lethal injections from an FDA

approved source, there is a risk that the materials which Defendants claim to be pentobarbital, 

vecuronium bromide, and potassium chloride are, in fact, nothing of the sort The materials in 

Defendants' possession may be "watered-down" or wholly counterfeit. 

Compounded Pentobarbital Is Not an Ultra Shon-Acting Barbiturate 

125. The Mississippi legislature has directed that the manner of execution for individuals 

sentenced to death be "by continuous intravenous administration of a lethal quantity of an ultra 

short-acting barbiturate or other similar drug in combination with a chemical paralytic agent until 

death is pronounced by the county coroner where the execution takes place or by a licensed 

physician according to accepted standards of medical practice." Miss. Code Ann.§ 99-19-51. 

126. Unable to obtain Sodium Pentothal or Nembutal, MDOC has now purchased 

pentobarbltal sodium AP! to be compounded into an injectable solution to be used as the first drug 

in the three-drug series. 

127. Compounded pentobarbital is not an ultra short-acting barbiturate like Sodium 

Pentothal. Rather pentobarbital is classified as a short- or intermediate-acting barbiturate. 

128. This classification system refers to the rate of onset and length of duration for a 

given class of barbiturates. Those barbiturates classified as ultra short-acting have the fastest rate 

of onset, producing their anesthetic effect more quickly than all other classes of barbiturates. By 

contras~ short- or intermediate-acting barbiturates have a slow~r rate of onset than those 

barbiturates classified as ultra short-acting, taking longer to produce any anesthetic effect upon 

injection. 
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129. As there is substantial risk that compounded pentobarbital may be sub-potent, the 

onset rate of compounded pentobarbital would be even slower than that of FDA-approved 

pentobarbital. 

130. An understanding ofthis classification system is of the utmost importance when a 

barbiturate is planned for use as the first drug in three-drug protocol for execution by lethal 

injection. Where the first drug does not act swiftly and effectively to anesthetize the prisoner such 

that he is both unconscious and insensate before the executioner injects the second and third drugs, 

there is a substantial risk of severe pain and suffering. 

I 31. It was witn this understanding in mind that the Mississippi legislature specifically 

directed the use of an ultra short-acting barbiturate for use in lethal injections. Furthennore any 

chemical which does not mirror the ultra short-acting property of the drug class explicitly 

prescribed for use by the statute cannot be considered an "other similar drug." 

132. The current MDOC execution protocol does not account for the difference between 

an ultra short-acting barbiturate and other classes of barbiturates. The protocol simply substitutes 

pentobarbital for Sodium Pentothal with no other changes to the procedure. 

133. According to execution logs produced by MDOC, the intervals between the 

administration of the anesthetic and paralytic drugs have not been lengthened as a result of 

substituting pentobarbital for the ultra short-acting barbiturate required by the Mississippi statute. 

Summary of Risks Presented by Defendants' Conduct 

134. For the reasons set forth above, there is a high risk that either: (a) the Defendants 

intend to use a degraded form of compounded pentobarbital for the execution of the Plaintiffs; (b) 

the Defendants have obtained only the raw ingredients for pentobarbital and intend to compound 
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the pentobarbital at the Mississippi State Penitentiary; or ( c) the Defendants have devised some 

other unknown and heretofore untested method of making pentobarbital. 

135. The administration of pure and potent pentobarbital is the crucial step in the 

execution process to ensure that a condemned prisoner does not consciously experience the 

agonizing pain of live suffocation and cardiac arrest. 

136. Defendants' decision to use a non-FDA-approved form of pentobarbital made with 

unknown and potentially contaminated or counterfeit ingredients is nothing short of human 

experimentation and presents an unacceptable risk that Plaintiffs will experience unnecessary pain 

and suffering if and when they are executed. 

137. Defendants' decision to use a new and experimental lethal injection protocol 

without adequate assurances that the p~ntobarbital is manufactured according to accepted 

pharmaceutical practices and with pure and potent ingredients presents an unacceptable risk that 

MDOC will attempt to execute Plaintiff with an expired, contaminated, degraded, or sub-potent 

form ofpentobarbital, resulting in the infliction of cruel and unusual punishment. 

Defendant's Policy of Secrecy 

138. On November 20, 2014 and February 20, 2015, counsel for Plaintiffs submitted 

public records requests to MDOC pursuant to Miss. Code Ann. § 25-65-1 et seq., wherein counsel 

requested documents and correspondence pertaining to MDOC' s lethal injection protocol, and 

where and how MDOC procured its lethal injection drugs. 6 

6 Counsel for Plaintiffs had Sllblllitted another request to :MDOC on February 7, 2014, similarly requesting public 
documents pertaining to 1'.IDOC's lethal injection protocol and lethal injection drugs. After receiving records redacted 
for the identity of the supplier of MDOC 1s lethal iajection drugs, the MacArthur Justice Center filed suit against 
MDOC for violations of the Mississippi Public Reeords Act (filed March 3, 2014). This lawsuit was ultimately mooted 
when the MacArthur Justice Center was able to dctennine the identity ofMDOC's lethal injection drug supplier- the 
Brister Brothers-through information make publically-available by the lvIDOC on the state's Transparency website 
(as operated by the Department of Finance and Administration pursuant to the Mississippi Accountability and 
Transparency Act of 2008). 
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139. In response to the November 20 request, MDOC provided 10-pages ofheavily

redacted documents, stating that MDOC would not disclose any information that could identify 

the supp lier or manufacturer of their lethal injection drugs out off ear that such disclosure of public 

information would negatively affect MDOC's supply of such drugs. 

140. MDOC's failure to comply with the Mississippi Public Records Act and disclose 

public records related to their supply of lethal injection drugs is currently the subject of litigation 

between the MacArthur Justice Center and MDOC. The trial court has ruled in favor of the 

MacArthur Justice Center, ordering MDOC to provide un-redacted records as to their purchase of 

lethal injection drugs, awarding attorneys' fees, costs, and expenses, and denying a stay of this 

ruling pending appeal. MDOC has filed for appeal with the Mississippi Supreme Court. 

141. In response to the February 20 request, MDOChas again provided redacted records, 

claiming the ongoing litigation between the MacArthur Justice Center and MDOC as the basis for 

the denial. 

142. Importantly, in the records provided on April 14, 2015, in response to the February 

20 request, MDOC has redacted even more information from records which have previously been 

made available to the MacArthur Justice Center. Specifically, MDOC has redacted the month from 

records as to the date of purchase of the pentobarbital sodium AP!, and has provided records of 

the six (6) executions carried out by Mississippi in 2012 in response to an inquiry about the 

disposition of five (5) vials of the pentobarbital sodium API that have left the possession of the 

MDOC since June 2012. 

143. By these calculated redactions of documents produced in response to a specific 

request for information about the use, disposal, or transfer ofMDOC's pentobarbital sodium APT, 

MDOC seeks to mislead the public to believe that the pentobarbital sodium API which has left 
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MDOC's possession was used in the executions the state conducted in 2012. This is impossible 

given the fact - lmown through records MDOC previously disclosed - that the AP! was not in 

MDOC's possession until after five (5) of the six (6) executions carried out in 2012 had already 

occurred.7 

144. Counsel for Plaintiffs were previously able to identify the supplier of MDOC's 

lethal injection drugs through their own investigation, see footnote 6 supra, but MDOC has since 

purchased new vecuroniurn bromide and potassium chloride ( the second and third drugs in the 

execution series), and the identity of the supplier of these drugs is unknow11- MDOC maintains a 

policy of secrecy with regard to where and from whom they purchase lethal injection drugs, and 

how and where those drugs are prepared for use in executions. 

145. States continue to have difficulty purchasing pentobarbital in any form. 

Consequently, Defendants may change their protocol or purchase different drugs or active 

pharmaceutical ingredients from different manufacturers before the next scheduled execution. 

146. No execution is currently scheduled in the State of Mississippi. MDOC has 

repeatedly asserted in pleadings in the Chancery Court for the First Judicial District of Hinds 

County, Mississippi and in the Mississippi Supreme Court that Plaintiffs' counsel in this case has 

no immediate need for unredacted records related to its supply of pentobarbital sodium API 

because there are no current execution dates and the pentobarbital is set to expire on May 20, 2015. 

14 7. Upon information and belief, Defendants have not compounded the pentobarbital 

sodium AP! into a sterile injectable form, and if Plaintiffs are scheduled for an execution before 

7 The April 13, 2015 MDOC Public Records Act response was also inconsistent with the statement of counsel for the 
:MDOC in a March 2, 2015 hearing in the chancery court case brought by the MacArthur Justice Center agaiast MDOC, 
see footnote 5. Counsel asserted then that the unaccounted for pentobarbital sodium API had been destroyed because 
it had passed its expiration date. All documents produced by lvIDOC, however, demonstrated that all of the sodium 
pentobarbital AP! purchased from Brister Brothers had the same expiration date- May 20, 2015. 
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the May 20, 2015 expiration date, their executions will be the first in which Defendants use tlus 

compounded pentobarbital. 

l 48. Defendants have failed to disclose any information as to their ability to or history 

of successfully compounding the pentobarbital sodium API in their possession into a sterile 

injectable form for use in executions. Defendants have also failed to disclose what information, if 

any, they have researched, gathered, or relied upon to evaluate the efficacy or effect of this new 

drug when used for an execution. 

149. Defendants' failure to disclose the manufacturer of the active pharmaceutical 

ingredients deprives Plaintiffs of any means to assess the purity of the API from which the 

injectable form of pentobarbital has or will be made; whether the A.PI has been diluted with any 

substances which could impact the potency of the final product; whether the API is contaminated 

with either particulate foreign matter or a microbial biohazard that could lead to a severe allergic 

or neurotoxic reaction upon injection and several other similar issues. 

150. Defendants will not disclose to Plaintiffs where and when they plan to compound 

the drug, or the training and qualifications of the individuals who will participate in and supervise 

the compounding process. Plaintiffs have no way to assess the qualifications of the compounding 

pharmacy, whether the facility is actually equipped to make sterile _injectable drugs such as 

pentobarbital, or whether the facilities are equipped to conduct any testing on the identity and/or 

purity of the API. 

151. Defendants' policy of secrecy, and their failure to disclose to Plaintiffs the 

manufacturer of the A.Pl it purchased from Brister Brothers, and where, how, and when they intend 

to try to compound the A.PI into a sterile injectable form of pentobarbital violates Plaintiffs' rights 

to be free from cruel and unusual punishment, to due process, and to access to the courts. 
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CLAIMS FOR RELIEF 

Count I: Use of Compounded Pentobarbital in a Three-Drug Lethal Injection Protocol 
Violates Plaintiffs' Right to be Free from Cruel and Unusual Punishment under the Eighth 
and Fourteenth Amendments to the United States Constitution and Article 3, Sections 14 

and 28 of the Mississippi Constitution 

152. Plaintiffs reallege and incoiporatc by reference the allegations contained in 

paragraphs 21 to 151. 

153. Defendants can no longer purchase Sodium Pentothal, as detailed supra. Sodium 

Pentothal, also known as sodium thiopental, is among the ultra short-acting barbiturates authorized 

by the Mississippi lethal injection statute and necessary to ensure that a prisoner is properly 

anesthetized prior to the administration of the second and third drugs in the state's lethal injection 

protocol. 

154. Defendants also no longer possess an FDA-approved form ofpentobarbital, whose 

classification as a short- or intennediate-acting barbiturate renders its use in executions ( even in 

its FDA-approved form) a direct violation of the Mississippi statute. 

155. MDOC's decision to act contrary to the Mississippi statute for method of execution 

violates Plaintiffs' rights to be free from cruel and unusual punishment and to due process, as 

guaranteed by the United States and Mississippi Constitutions, and as discussed in claim II infra. 

156. Defendants plao to use a compounded form of pentobarbital made from active 

pharmaceutical ingredients of unknown origin that may be counterfeit, contaminated, or 

ineffective. 

157. In the alternative, Defendants intend to compound the drug by some other means 

pursuant to an unknown process and protocol, and by individuals with unknown qualifications. 



Case 3:15-cv-00295-HTW-LRA Document 1 Filed 04/16/15 Page 29 of 42 

158. The Eighth Amendment to the United States Constitution, applicable to the states 

through the Fourteenth Amendment, and the corresponding provisions of the Mississippi 

Constitution, prolu1'it the infliction of unnecessary pain in the execution of a death sentence. 

159. Because it is nearly impossible to detennine with certainty whether a prisoner will 

suffer serious and needless pain and suffering during an execution, the question of whether a 

particular execution procedure will inflict such pain and suffering involves an inquiry as to whether 

the prisoner is subject to a substantial or intolerable risk of serious harm. 

160. Such a substantial or intolerable risk of serious harm may occur when a state lacks 

a clear protocol for lethal injection, when experience with the procedure demonstrates that there 

are foreseeable problems, or when it is !mown that the drugs intended for use in lethal injections 

will vezy likely result in the prisoner suffering intense pain that an alternative procedure would not 

cause. 

161. The Defendants' decision to use a previously untried fonn ofpentobarbital created 

with unlmown and unregulated ingredients through an unlmown and unregulated compouoding 

process creates a substantial and intolerable risk that the pentobarbital will be counterfeit, 

contaminated, degraded, expired, or sub-potent, resulting in the infliction of cruel and unusual 

punishment. 

162. The Defendants' untried and untested drugs create a substantial risk that Plaintiffs 

will suffer unnecessary and excruciating pain either by the injection of the compounded 

pentobarbital causing a painful reaction itself, or by the compouoded pentobarbital failing to work, 

resulting in a torturous death by life suffocation and cardiac arrest 

163. Thus, Mississippi's planned use of compounded pentobarbital as the first drug in a 

three-drug series, which is completed with the intravenous administration of a chemical paralytic 
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agent and potassium chloride, creates a su):,stantial risk of serious harm and severe pain to Plaintiffs 

Richard Jordan and Ricky Chase. 

164. There is a feasible alternative which could substantially reduce the risk of severe 

pain and serious harm presented by the continuous intravenous administration of compounded 

pentobarbital in combination with a chemical paralytic agent and potassium chloride. 

165. The use of an FDA-approved., ultra short-acting barbiturate in a single-drug 

protocol is a feasible and available alternative which would significantly reduce the substantial 

risk of severe pain presented by Mississippi's current procedure. Other jurisdictions have already 

moved towards the use of a single-drug anesthetic-only protocol. 

166. Defendants' refusal to adopt this alternative for the executions of Richard Jordan 

and Ricky Chase, in the face of these documented advantages, without a legitimate penological 

justification for adhering to its current method of execution, constitutes cruel and unusual 

punishment prohibited by the Eighth Amendment. 

167. To the extent that Defendants' refusal to adopt the single-drug anesthetic-only 

barbiturate technJque is based on the requirements of Miss. Code Ann. §99-19-51, that part of the 

statute which requires the use of a "chemical paralytic agent" in executions should be held 

unconstitutional as contrary to the Eighth Amendment. 

168. For the reasons set forth above, Defendants are deliberately indifferent to Plaintiffs' 

constitutional rights. 

169. This Court has the jurisdiction and authority to enter a declaratory judgment, and a 

preliminary and permanent injunction to prevent the violations of the Eighth and Fourteenth 

Amendments alleged in Count I. 
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Count U: Failure to Use an Ultra Short-Acting Barbiturate or Other Similar Drug 
as Directed by Mississippi Statute Violates Plaintiffs' Right to be Free from Cruel and 

Unusual Punishment and Right to Due Process under the Eighth and Fourteenth 
Amendments to the United States Constitution and Article 3, Sections 14 and 28 of the 

Mississippi Constitution 

170. Plaintiffs reallege and incorporate by reference the allegations contained in 

paragraphs 21 to 169. 

171. The Mississippi legislature has directed that the manoer of execution for individuals 

sentenced to death be "by continuous intravenous administration of a lethal quantity of an ultra 

short-acting barbiturate or other similar drug in combination with a chemical paralytic agent until 

death is pronounced by the county coroner where the execution takes place or by a licensed 

physician according to accepted standards of medical practice." Miss. Code Ann. § 99-19-51. 

172. Plalntiffs Richard Jordan and Ricky Chase have a liberty interest created by the 

requirement ofan "ultra short-acting barbiturate or other similar drug" in Section 99-19-51. This 

interest is protected from arbitrary deprivation by the Due Process Clause of the Fourteenth 

Amendment 

173. Prior to 2011, Defendants used Sodium Pentothal (also !mown as sodium 

thiopental) as the first drug in a three-drug lethal injection protocol. Sodium Pentothal is classified 

as an ultra short-acting barbiturate. This classification is based on the drug's speed of onset and 

duration of effect. Use of an ultra short-acting barbiturate in Mississippi's execution protocol is 

necessary to ensure that a prisoner is properly anesthetized prior to the administration of the second 

and third drugs. 

174. Defendants can no longer purchase Sodium Pentothal, as detailed supra. As a result, 

MDOC has amended its protocol to allow for the use of pentobarbital as the first drug in the three-

drug series where Sodium Pentothal is unavailable. 
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175. Pentobarbital - even in its FDA-approved form - is never classified as an ultra 

short-acting barbiturate. Rather it is classified as a short- or intermediate-acting barbiturate. This 

classification recognizes the slower speed of onset of pentobarbital when compared to an ultra 

short-acting barbiturate. 

176. While the Mississippi statute provides for use of an "ultra short-acting barbiturate 

or other similar drug," pentobarbital is not sufficiently similar to an ultra short-acting barbiturate 

as to be considered an "other similar drug" within the meaning of a statute. This is true even for 

FDA-approved pentobarbital, let alone for compounded pentobarbital made from unknown active 

pharmaceutical ingredients, as MDOC intends to now use. 

177. MDOC's decision to use compounded pentobarbital as the first drug in its 

upcoming executions is in clear violation of Miss. Code Ann.§ 99-19-51. As such this decision 

violates Plaintiffs' right, guaranteed by the Eighth Amendment to the United States Constitution 

and Article 3, Section 28 of the Mississippi Constitution, be free from cruel and unusual 

punishment. 

178. MDOC's decision to use compounded pentobarbital as the first drug in its 

upcoming executions further violates Plaintiffs' right, guaranteed by the Fourteenth Amendment 

to the United States Constitution and Article 3, Section 14 of the Mississippi Constitution, to not 

be executed except in accordance with Section 99-19-51. Mississippi law provides no adequate 

post-deprivation remedy for the harm that will be caused by Defendants' denial of Plaintiffs' right 

to be executed only with the use of an ultra short-acting barbiturate. 

179. For the reasons set forth above, MDOC's failure to use an ultra short-acting 

barbiturate as required by Miss. Code Ann. §99-19-51 creates an unacceptable risk of severe pain 

and serious harm in violation of the Eighth Amendment. 
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180. This Court has the jurisdiction and authority to enter a declaratory judgment, and a 

preliminary and permanent injunction to prevent the violations of the Eighth and Fourteenth 

Amendments alleged in Count II. 

Count III: Mississippi's Continued Use of a Three-Drug Protocol in the Face of Evolving 
Standards of Decency Which Require Abandonment of the Use of a Chemical Paralytic 

Agent and Potassium Chloride, Violates Plaintiffs' Right to be Free from Cruel and 
Unusual Punishment under the Eighth and Fourteenth Amendments to the United States 

Constitution and Article 3, Sections 14 and 28 of the Mississippi Constitution 

181. Plaintiffs re-allege and incorporate by reference the allegations contained in 

paragraphs 21 to I 80. 

182. "The basic concept underlying the Eighth Amendment is nothing less than the 

dignity of man .... The Amendment must draw its meaning from the evolving standards of 

decency that mark the progress of a maturing society." Atkins v. Virginia, 536 U.S. 304, 311-312 

(2002) (quoting Trop v. Dulles, 356 U.S. 86 (1958)). The United States Supreme Court has 

repeatedly looked to legislation enacted by the states as the "clearest and most reliable objective 

evidence of contemporary values," id. at 312 (quoting Penry v. Lynaugh, 492 U.S. 302, 331 

(1989)), relying on such legislative evidence of evolving trends to narrow the classes of those 

individuals we seek to punish through the death penalty and to deteunine the suitability of those 

methods and protocols by which we carry out such sentences. 

183. Defendants can no longer purchase Sodium Pentothal, as detailed supra. 

Defendants have not used Sodium Pentothal in an execution since 2010. 

184. Defendants have amended their lethal injection protocol to provide for the use of 

pentobarbital in the event that SodiumPentotbal is unavailable. In executions conducted in 2011 

and in 2012, MDOC used pentobarbital as the first drug in its three-drug lethal injection protocol, 

in place of Sodium Pentothal. 
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185. On infonnation and belief, all eight (8) of these executions used the FDA-approved 

fonn of pentobarbital, marked as Nembutal and purchased by MDOC in March 2011. 

186. Defendants no longer possess an FDA-approved fonn of pentobarbital. Instead 

Defendants have purchased pentobarbital sodium API to be compounded into injectable 

pentobarbital for use in upcoming lethal injections. 

187. Mississippi's decision to continue use of a three-drug lethal injection protocol, 

particularly one employing pentobarbital, runs contrary to the trend towards single-drug, 

anesthetic-only protocols employed successfully by other states in recent years. 

188. All other states which have conducted executions in 2014 and 2015 have 

completely abandoned the use of pentobarbital ( compounded or otherwise) in a multi-drug lethal 

injection protocol. No state has used pentobarbital in a three-drug protocol this year (with 13 

executions having been conducted by five states to date). Only Oklahoma used pentobarbital in a 

three-drug protocol in 2014, accounting for just two (2) of the 35 executions conducted by seven 

(7) states last year. 

189. Furthermore Oklahoma itself has since moved away from the use ofpentobarbital 

in its three-drug series, for while the state conducted two executions with pentobarbital in January 

2014, Oklahoma conducted its third execution in 2014 using an alternate drug as the first drug in 

its three-drug series. 8 

8 Oklahoma executed Clayton Lockett on April 29, 2014 using a three-drug series of midazolarn hydrochloride, 
followed by a paralytic agent and potassium chloride. This botched ex.ecution further documented the substantial risk 
of serious harm posed by the use of a three-drug protocol. The lethal injection protocol implemented by Oklahoma in 
September of 2014 provides for four (4) different lethal injectlon procedures, but does not include a three-drug series 
featuring pentobarbital as one of these procedures. 
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190. The chart below summarizes this evolving trend away from the use of three-drug 

lethal injection protocols, particularly those involving pentobarbital. Toe execution methods, 

protocols, and drugs (as contained in the chart) track the lethal injection statutes propagated by 

state legislatures, as well as the lethal injection protocols propagated and implemented by state 

departments of corrections. 

3-drug !-drug 3-drug I-drug 3-drug 2-d,ug Othec Totnl 
sodiw:n sodiwn pcntobarbital pcolobarbit m.idazolam midau>Iam 
lhioR-tal thJ.on,•,m,{ ,1 

2010 34 9 1 0 0 0 2 46 

11(, LA,OK, OH,WA OK VA,UT 
Fl, MS, VA, 
AL.G' AZ 

2011 7 I 31 4 0 0 0 43 

AL, GA, MO, OH OK, TX, SC, OH 
TX.AZ MS, AL, AZ,, 

GA,DE, VA, 
Fl, ID 

2012 0 0 21 22 0 0 0 43 

OK, lX, MS, AZ,OH, 
FL.DE 10, TX, SD 

2013 0 0 12 24 2 0 I 39 

OK, FL, AL TX,GA, FL VA 
OH,AZ, 
MO 

2014 0 0 2 22 9 2 35 

OK 11(, MO, FL,OK OH,AZ 
GA 

2015 0 0 0 II 2 0 0 ll 
(to date) 

OA,TX, FL,OK 
MO 

191. The trend towards abandonment of the three-drug protocol is evidence of the 

evolving standards of decency which inform the Eighth Amendment. From 2010 to 2012, of the 

132 executions conducted nationwide, over 70 percent (94 executions) were conducted using a 

three-drug protocol. Yet since 2013,just three states have conducted executions using a three-drug 

protocol, a total of27 executions {31 percent) of the 87 conducted nationwide. Only 14 of these 

87 executions used pentobarbital in a three-drug series (16 percent of executions nationwide). 
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192. Put another way, forty-seven of the fifty states punish murder without undertaking 

the risk of conscious, torturous pain and suffocation which is raised by the use of a chemical 

paralytic agent and potassium chloride in the three-drug protocol. 

193. It follows that use of the three-drug protocol by Mississippi constitutes cruel and 

unusual punishment in violation of the Eighth Amendment. 

194. Defendants continued use of a pentobarbital-based three-drug lethal injection 

protocol, when other states have abandoned this method in favor of a single-drug, anesthetic-only 

protocol, violates Plaintiffs' right to be free from cruel and unusual punishment as guaranteed by 

the United States and Mississippi Constitutions. 

195. This Court has the jurisdiction and authority to enter a declaratory judgment, and a 

preliminary and permanent injunction to prevent the violations of the Eighth and Fourteenth 

Amendments alleged in Count III. 

Count IV: Violation of Plaintiffs' Right to Notice of the Defendants' Method of Execution 
under the Fourteenth Amendment to the United States Constitution and Article 3, 

Section 14 of the Mississippi Constitution 

196. Plaintiffs reallege and incorporate by reference the allegations contained in 

paragraphs 21 to 195. 

197. Defendants can no longer purchase Sodium Pentothal, as detailed supra. Sodium 

Pentothal, also known as sodium thiopental, is an ultra short-acting barbiturate, required by 

Mississippi statute and necessary to ensure that a prisoner is properly anesthetized prior to the 

administration of the second and third _drugs in the state's lethal injection protocol. 

198. Defendants also no longer possess an FDA-approved form ofpentobarbital, whose 

classification as a short- or intermediate-acting barbiturate renders its use in executions (even in 

its FDA-approved form) a direct violation of Mississippi statute. MDOC's decision to act contrary 
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to the Mississippi statute for method of execution violates Plaintiffs' rights to be free from cruel 

and unusual punishment and to due process, as guaranteed by the United States and Mississippi 

Constitutions, and as discussed in claims supra. 

199. Defendants have obtained active pharmaceutical ingredients from a compounding 

pharmacy to try to manufacture a sterile injectable form of pentobarbital. 

200. Defendants have not disclosed to Plaintiffs where they have compounded, or where 

they intend to compound the raw ingredients to try to make a sterile injectable form of 

pen to barbital. 

201. Defendants have not disclosed to Plaintiffs the training or qualifications 'of the 

individuals responsible for trying to compound the raw ingredients to make a sterile injectable 

form of pentobarbital. 

202. Upon ioformation and belief, Defendants intend to execute Plaintiffs with drugs or 

ingredients that have never been used before in an execution in Mississippi. 

203. Under the due process clauses of the United States and Mississippi Constitutions, 

Plaintiffs are entitled to notice of the Defendants' intended method of execution, including 

information about the drugs Defendants have obtained and the steps by which these API will be 

compounded into a sterile injection to be used in executions. 

204. Defendants' failure to disclose the manufacturer of the active pharmaceutical 

ingredients it purchased to make pentobarbital, and Defendants' failure to disclose how, where, 

and when they intend to try to compound the raw ingredients into a sterile injectable form of 

pentobarbital violates Plaintiffs' right to due process under the United States and Mississippi 

Constitutions. 
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205. For the reasons set forth above, Defendants are deliberately indifferent to Plaintiffs' 

constitutional rights. 

206. This Court has the jurisdiction and authority to enter a declaratory judgment, and a 

preliminary and permanent injunction to prevent the violations of the Eighth and Fourteenth 

Amendments alleged in Count N. 

CountV: Violation of Plaintiffs' Right of Access to the Courts under the First and 
Fourteenth Amendment to the United States Constitution and Article 3, Section 14 and 24 

of the Mississippi Constitution 

207. Plaintiffs reallege and incorporate by reference the allegations contained in 

paragraphs 21 to 206. 

208. Defendants can no longer purchase Sodium Pentothal, as detailed supra. Sodium 

Pentothal, also known as sodium thiopental, is an ultra short-acting barbiturate, required by 

Mississippi statute and necessary to ensure that a prisoner is properly anesthetized prior to the 

administration of the second and third drugs in the state's lethal injection protocol. 

209. Defendants also no longer possess an FDA-approved form ofpentobarbital, whose 

classification as a short- or intermediate-acting barbiturate renders its use in executions ( even in 

its FDA-approved form) a direct violation of Mississippi statute, MDOC's decision to act contrary 

to the Mississippi statute for method of execution violates Plaintiffs' rights to be free from cruel 

and unusual punishment and to due process, as guaranteed by the United States and Mississippi 

Constitutions, and as discussed in claims supra, 

210. Due to the unavailability of FDA-approved pentobarbital, Defendants have 

changed their lethal injection protocol by substituting a compounded form ofpentobarbital for the 

FDA-approved drug Nembutal. 
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21 l. Defendants have purchased the active pharmaceutical ingredients forpentobarbital, 

and already have, or will in the future, devise a way to try to compound the active pharmaceutical 

ingredients to create a sterile injectable furm ofpentobarbital. 

212. Defendants have asserted that the identity of the manufacturer and supplier oflethal 

injection drugs is confidential for fear the disclosure of such information would forestall MDOC' s 

ability to obtain lethal injection drugs in the future. MDOC wilJ not tell Plaintiffs who 

manufactured the active pharmaceutical ingredients, where the drugs have been or will be 

compounded, and the training and qualifications of the individuals who have or will compound 

the drugs. This information is necessary in order for Plaintiffs to more fully determine the risks 

associated with Defendants' lethal injection drugs. 

213. Plaintiffs possess a right to file a legal challenge to enjoin their executions if 

Defendants' execution procedure presents a substantial risk of serious harm, in violation of the 

Eighth and Fourteenth Amendments to the United States Constitution. 

214. Plaintiffs also possess a right under the First and Fourteenth Amendments to the 

United States Constitution and Article 3, Section 24 of the Mississippi Constitution to have a 

reasonable opportunity to present legal claims implicating fundamental constitutional rights to the 

courts. 

215. Defendants' policy of secrecy prevents Plaintiffs from accessing all of the relevant 

infonnation they need to mount an Eighth Amendment challenge to Defendants' lethal injection 

protocol, and thus violates their right of access to the courts. 

216. For the reasons set forth above, Defendants are deliberately indifferent to Plaintiffs' 

constitutional rights. 
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217. This Court bas the jurisdiction and authority to enter a declaratory judgment, and a 

preliminary and permanent injunction to prevent the violations of the Eighth and Fourteenth 

Amendments alleged in Count V. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs request that this Court: 

1. Grant a declaratory judgment that pentobarbital is not "an ultra-short acting 

barbiturate or other similar drug" and is therefore not permitted for lethal injection 

executions in Mississippi; 

,2, Grant preliminary and permanent injunctive relief to enjoin the Defendants, their 

officers, agents, employees, and all persons acting in concert with them from 

executing Plaintiffs with pentobarbital, which is not an ultra-short acting 

barbiturate; 

3. Grant a declaratory judgment that the words "in combination with a chemical 

paralytic agent" in Miss. Code Ann. §99-19-51 violate the Eighth and Fourteenth 

Amendment to the United States Constitution; 

4. Grant preliminary and pennanent injunctive relief to enjoin the Defendants, their 

officers, agents, employees, and all persons acting in concert with them from 

executing Plaintiffs with compounded drugs; 

5. Grant preliminary and permanent injunctive relief to enjoin the Defendants, their 

officers, agents, employees, and all persons acting in concert with them from 

executing Plaintiffs with a three-drug series which includes a chemical paralytic 

agent and potassiUlll chloride; 
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6. Grant preliminary and permanent injunctive relief to enjoin the Defendants, their 

officers, agents, employees, and all persons acting in concert with them from 

executing Plaintiffs until such time as Defendants can demonstrate the integrity and 

legality of any and all controlled substances they intend to use for Plaintiffs' 

executions; 

7. Grant preliminary and permanent injunctive relief to enjoin the Defendants, their 

officers, agents, employees, and all persons acting in concert with them from 

executing Plaintiffs without providing full and complete information about the 

drugs that Defendants intend to use in their execution, within sufficient time for 

Plaintiffs to raise any statutory or constitutional challenges to the use of said drugs. 

8. Grant preliminary and permanent injunctive relief to enjoin the Defendants, their 

officers, agents, employees, and all persons acting in concert with them from 

executing Plaintiffs until such time as Defendants can demonstrate that measures 

are in place to allow for Plaintiffs' execution in a manner that complies with the 

Eighth and Fourteenth Amendments to the United States Constitution; 

9. Award costs and attorney's fees pursuant to 42 U.S.C. §1988; and 

10. Grant any such other relief that thls Court determines to be just and proper in these 

premises. 
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Dated: April 16, 2015 

*Pro Hae Vice application-pending 

Respectfully submitted, 

nes W Crain M #7798 
mily M Wa. ungton* 

The Rodenck & Solange MacArthur Justice Center 
4400 South Carrollton Ave. 
New Orleans, LA 70119 
(504) 620-2259 (p) 
(504) 208-313.3 (f) 
jim.craig@macarthurjustice.org 
ernily.washington@macarlhnrjustice.org 
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ARGUMENT ON MOTIONS 52 

aware, there are no other responsive documents, 

whether-~ whatever plaintiff might make of 

that, notwithstanding, it's our understanding 

that the 10 pages of documents which MOOC 

produced are the documents in its possession, 

custody or control responsive to their most 

recent request, One moment, Your Honor. 

(PAUSE IN THE PROCEEDINGS) 

MR. BARNES: Your Honor, I'd just like to 

conclude, at least this portion of the argument. 

I certainly would be willing to answer any 

other -- any questions the court might have and 

provide the court with any other argument after 

Mr. Craig discusses the confidential financial 

information exemption further; but again, this 

is an issue of utmost importance to the state. 

The public has an interest in the enforcement of 

the laws and if the court gets to the ba1ancing 

test -- go head, Your Honor. 

THE COURT: Wel1, I do understand that, you 

know, you said it's really effectively 

impossible to get the pentobarbital. so, it's 

impossible to execute someone here now --

MR. BARNES: At this time, the protocol 

that Mississippi -- that has been approved uses 

the three-drug protocol. If we change the 

protocol, it will, of course, be challenged by 

the plaintiffs, and so --

THE COURT: But has that happened in other 
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states that seem to have the same problem? 

MR. BARNES: I'll let Mr. Davis speak to 

that. 

MR. DAVIS: Let me make sure I understand 

your question, Your Honor. 

THE COURT: I mean, I understand that -- I 

mean, you're saying it's really virtually 

impassible to get the pentobarbital to execute 

, the person, but does that mean you're not going 

to execute or would you change the protocol like 

they have in other states? 

MR. DAVIS: Well, you would -- obviously if, 

you couldn't get the one, you'd have to come up, 

with another 

THE COURT: I mean, so, the state --

MR. DAVJ:S: -- but the other states have 

been doing that, and that's what we've been 

seeing in the press lately is the change to the 

drug -- and Your Honor may be familiar with 

it -- midazolam, and that's the one that Ohio 

uti'Jized and that Oklahoma, I believe. 

THE COURT: I guess my question goes: You 

could still carry on your duty even, if you're 

unable to get the pentobarbital? 

MR. DAVIS: Well, our statute says ultra 

short-acting barbiturate or other similar drug. 

we are already limited. We've already -- if we 

lose pentobarbital, that's two down from that. 

THE COURT: so, you'd have to change the 
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protocol for executions. 

MR, BARNES: Absolutely, Your Honor. 

THE COURT: But you would change the 

protocol? Is that --

54 

. MR, DAVIS: Provided we could find a 

suitable drug, Your Honor. counsel would state 

for the court that based on my years of doing 

this and what I'm seeing with the use of 

midazolam and counsel for the state is not 

in~erested in using that right now and that's 

not an option for this counsel at this point 

which means .that you've got to find something 

else and there's a whole process that would be 

involved in trying to find an alternative 

anesthetic. And I don't know I'm not a 

doctor, so I don't know what the classes what 

the -- how many are left, but there aren't very 

many that are in that ultra short-acting 

category that we can utilize. 

THE COURT: Okay. 

MR. BARNES; And, Your Honor, just one 

moment. I was going to say that -- and it's 

also -- you know, I've had to educate myself 

somewhat about this and Mr. Davis, you know, has 

educated me a great deal, but obviously he 

hasn't taught me everything. It's my 

understanding that when veterinarians put 

animals to sleep, they use pentobarbital and 

almost exclusively. They use a single massive 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

NORTHERN DIVISION 

RICHARD JORDAN AND RICKY CHASE PLAINTIFFS 

THOMAS EDWIN LODEN, JR. PUTATIVE INTERVENOR 

vs. 
CIVIL ACTION NO. 3:15cv295-HTW-LRA 

COMMISSIONER MARSHALL L. FISHER, 
Commissioner, Mississippi Department 
of Corrections, in his Official Capacity; 
SUPERINTENDENT EARNEST LEE, 
Superintendent, Mississippi State Penitentiary, 
in his Official Capacity; THE MISSISSIPPI 
STATE EXECUTIONER, in his Official Capacity; 
AND UNKNOWNEXECUTIONERS, in their 
Official Capacities 

ORDER 

I. Background 

DEFENDANTS 

This lawsuit involves a challenge to Mississippi's current iteration of its three-drug 

lethal injection protocol. On April 16, 2015, plaintiffs Richard Jordan and Ricky Chase 

filed this action for declaratory and injunctive relief under 42 U .S.C. § 19831 in this 

federal forum for alleged violations and threatened violations of plaintiffs' rights to due 

process and to be free from cruel and unusual punishment under the First2
, Eighth 3

, 

1 Title 42 U.S.C. § 1983, in pertinent part, states: 
"Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any 
State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of 
the United States or other person within the jurisdiction thereof to the deprivation of any rights, 
privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured 
in an action at law, suit in equity, or other proper proceeding for redress .... " 

2 U.S. Const. amend. I states: 
EXHIBIT 

I 5 
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and Fourteenth4 Amendments to the United States Constitution and Article 3, Sections 

145 , 246, and 287 of the Mississippi Constitution. Plaintiffs' forty-two page complaint 

objects to the use of compounded drugs, including but not limited to compounded 

pentobarbital8, in lethal injections conducted by MDOC. 

Named as defendants are: Marshall Fisher, Commissioner of the Mississippi 

Department of Corrections ("MDOC"); Earnest Lee, Superintendent of the Mississippi 

State Penitentiary; the Mississippi State Executioner; and other Unknown Executioners. 

Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof; or abridging the 
freedom of speech, or of the press; or the right of the people 
peaceably to assemble, and to petition the Government for a 
redress of grievances. 

Count V of plaintiffs' complaint alleges that the defendants have violated plaintiffs' First 
Amendment right to have a reasonable opportunity to present legal claims implicating 
constitutional rights to the courts. 

3 U.S. Const. amend. VIII states: "Excessive bail shall not be required, nor excessive fines 
imposed, nor cruel and unusual punishments inflicted." 
4 U.S. Const. amend. XIV,§ 1 states: 

All persons born or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States and of the 
State wherein they reside. No State shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the 
United States; nor shall any State deprive any person of life, 
liberty, or property, without due process of law; nor deny to any 
person within its jurisdiction the equal protection of the laws. 

5 Miss. Const., Art.3, § 14 states: "No person shall be deprived of life, liberty, or property except 
by due process of law." 

6 Miss. Const., Art. 3, § 24 states:" All courts shall be open; and every person for an injury done 
him in his lands, goods, person, or reputation, shall have remedy by due course of law, and right 
and justice shall be administered without sale, denial, or delay." 

7 Miss. Const., Art. 3, § 28 states: "Cruel or unusual punishment shall not be inflicted, nor 
excessive fines be imposed." 

8 It is agreed here that Mississippi has never before used compounded pentobarbital to execute 
a death row inmate. 
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Each of these defendants is being sued in his official capacity. In this order, the court 

shall refer to them as "defendants" or as the "State", since they propose to conduct 

executions on behalf of the State of Mississippi. 

The State of Mississippi has asked the Mississippi Supreme Court to set an 

execution date of August 27, 2015, for plaintiff Richard Jordan. As of today, August 25, 

2015, the Mississippi Supreme Court has not acted on the State's request to execute 

Jordan on August 27, 2015. Convicted of capital murder committed in the course of a 

kidnapping, Jordan is to die by lethal injection, a procedure approved by Miss. Code. 

Ann.§ 99-19-51 9• Mississippi currently employs a three-drug approach in performing 

this procedure. The condemnee first is provided an anesthetic drug, and then a second 

drug, vecuronium bromide which is a chemical paralytic agent. The third drug 

administered is potassium chloride, a chemical that disrupts the electrical signals in the 

heart, paralyzes the cardiac muscle, and kills the condemnee by cardiac arrest. 

Pursuant to Federal Rule of Civil Procedure 65(b)10
, plaintiffs have moved for a 

preliminary injunction to enjoin the State defendants from performing the following acts 

during the execution of plaintiffs: (1) administering any anesthetic that is not in the 

statutorily-mandated class of "ultra short-acting barbiturates"; (2) administering any drug 

9 Miss. Code. Ann.§ 99-19-51 states: 
The manner of inflicting the punishment of death shall be by 
continuous intravenous administration of a lethal quantity of an 
ultra short-acting barbiturate or other similar drug in combination 
with a chemical paralytic agent until death is pronounced by the 
county coroner where the execution takes place or by a licensed 
physician according to accepted standards of medical practice. 

10 Rule 65{b) of the Federal Rules of Civil Procedure states: "The court may issue a temporary 
restraining order without written or oral notice to the adverse party or its attorney only if: ... the 
movant's attorney certifies in writing any efforts made to give notice and the reasons why it 
should not be required." 
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that is not manufactured under the regulation of the Food and Drug Administration 

("FDA"); (3) administering any drug that is produced by means of "non-traditional 

pharmacy compounding" as that term is used by the FDA; (4) administering any drug 

which has passed its expiration date; and (5) administering any chemical paralytic 

agent and any drug for stopping the heart, including but not limited to potassium 

chloride. 

Plaintiffs urge this court to halt the execution of Jordan, and all future-planned 

executions that would be plagued by the same concerns here raised. Plaintiffs sub 

judice are not raising questions about their guilt, or even the trial rulings and procedures 

which led to their convictions. Plaintiffs instead focus their energies on the method of 

execution, whether this method is an unlawful deviation from§ 99-19-51 of the 

Mississippi Code, and whether this method will occasion pain and suffering the law 

forbids. 

Subsequent to the filing of the complaint, the defendants filed a motion to dismiss 

the complaint, arguing that this court does not have subject matter jurisdiction over this 

matter. On June 8, 2015, say the defendants, MDOC destroyed its entire supply of 

pentobarbital, which had expired on May 20, 2015. Defendants claim that MOOG has 

not been successful in its efforts to obtain a new supply of this drug. The defense 

argues that the unavailability of pentobarbital, the drug directly assailed here by 

plaintiffs, renders this case moot and unripe for adjudication. Because no live case or 

controversy exists here, as required by Article Ill of the United States Constitution 11, say 

the defendants, this court must dismiss this action. 

11 United States Constitution Article Ill,§ 2, Clause 1, states: 
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In support of their motion, defendants submitted to the court Commissioner 

Marshall Fisher's affidavit, wherein he avers, "MDOC has made numerous attempts to 

secure a new supply of pentobarbital from multiple sources. Defendants insist that all of 

MDOC's efforts to obtain a new supply of pentobarbital have been wholly unsuccessful." 

Doc. 25-1, Declaration of Commissioner Marshall Fisher at ,r 8. Commissioner Fisher 

further states: "MDOC has been unable to obtain a new supply of pentobarbital, in any 

form whatsoever, for use in executions, and MDOC does not anticipate being able to 

obtain a new supply of pentobarbital, in any form whatsoever." Id. at ,r 9. 

On July 28, 201.5, the day before the motion hearing held on these matters, 

defendants filed a notice informing the court that MDOC, on that same day, had 

amended its lethal injection protocol to include an anesthetic drug other than sodium 

thiopental or pentobarbital. This new protocol allows for the administration of 500 

milligrams of midazolam as the first drug administered in the protocol. 

Upon approving this new protocol, the State filed a motion with the Mississippi 

Supreme Court to re-set the execution of plaintiff Richard Jordan. The State hopes to 

execute Jordan with midazolam on August 27, 2015. 

The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution, 
the Laws of the United States, and Treaties made, or which shall be made, under their 
Authority;--to all Cases affecting Ambassadors, other public Ministers and Consuls;--to all 
Cases of admiralty and maritime Jurisdiction;--to Controversies to which the United States shall 
be a Party;--to Controversies between two or more States;--between a State and Citizens of 
another State;--between Citizens of different States;-between Citizens of the same State 
claiming Lands under Grants of different States, and between a State, or the Citizens thereof, 
and foreign States, Citizens or Subjects. 
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IL Discussion 

Before addressing the arguments embedded in plaintiffs' motion for preliminary 

injunction, the court, first, must evaluate its basis for exercising subject matter 

jurisdiction over this action. The defense contends that jurisdiction does not exist here 

due to the allegedly moot and unripe nature of the claims alleged herein. 

The court, however, is satisfied that it has subject matter jurisdiction over this 

litigation under Title 28 U.S.C. § 1331 12
, which provides federal district courts with 

subject matter jurisdiction over "all civil actions arising under the Constitution, laws, or 

treaties of the United States." The court finds that a live controversy exists here 

because pentobarbital, which is still used by other states to execute inmates, continues 

to be an option for use by the State of Mississippi. Furthermore, plaintiffs challenge the 

use of midazolam in the three-drug protocol on similar bases as well. Defendants' Rule 

12(b)(1) motion to dismiss for lack of subject matter jurisdiction is, therefore, denied. 

The court now addresses plaintiff's motion for temporary injunctive relief. 

When considering a motion for injunctive relief, courts must study the pleadings 

and apply the standard enunciated in Canal Auth. v. Callaway, 489 F.2d 567 (5th Cir. 

1974), and its progeny. As directed by these legion of cases, the court contemplates 

the following: whether the movants, plaintiffs Jordan and Chase, have shown a 

substantial likelihood of prevailing on the merits; whether the movants will suffer 

substantial and irreparable harm if their requested relief is not granted; whether a 

preliminary injunction would injure the defendant, here the State defendants; and 

whether an injunction would further the public interest. 

12 Title 28 U.S.C. § 1331 states: "The district courts shall have original Jurisdiction of all civil 
actions arising under the Constitution, laws, or treaties of the United States." 
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After reviewing the pleadings and the arguments presented to the court by the 

parties after the State's amendment to the protocol, the court finds that plaintiffs have 

satisfied their burden of persuasion here. First, the court finds that plaintiffs have shown 

a substantial likelihood in prevailing, at least, on their claim that Mississippi's failure to 

use a drug which qualifies as an "ultra short-acting barbiturate or other similar drug" as 

required by Miss. Code Ann. §99-19-51 violates Mississippi statutory law and the Due 

Process Clause of the Fourteenth Amendment of the U.S. Constitution. 

Moreover, the court finds that plaintiffs are threatened with substantial and 

irreparable harm here, especially considering that the State seeks to execute plaintiff 

Jordan on August 27, 2015. Third, the court agrees with plaintiffs that the threatened 

harm to the plaintiffs outweighs the same to the defendants. Lastly, the court is not 

persuaded that granting the preliminary injunction will disserve the interest of the public 

of Mississippi. 

Therefore, plaintiffs' motion for temporary injunctive relief is granted. In granting 

plaintiffs' motion for temporary injunctive relief, this court is not forecasting any ultimate 

ruling on the merits. At this juncture, the court merely is persuaded to preserve the 

status quo until a final ruling is reached in this case. This order, in its abbreviated form, 

enjoins the State from using pentobarbital, specifically in its compounded form, or 

midazolam. from executing any death row inmate at this time. The court's full reasoning 

on this matter is forthcoming. 

The court is unaware of any other method of execution that the State now 

contemplates, but should the State contemplate any other method of execution, the 
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State first must submit said procedure to this court before executing with any other drug, 

or combination of drugs, any inmate. 

SO ORDERED this 25th day of August, 2015. 

/s/ Henry T. Wingate 
UNITED STATES DISTRICT COURT JUDGE 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

NORTHERN DMSION 

RICHARD JORDAN and RICKY CHASE, 

Plaintiffs, 

THOMAS EDWIN LODEN, Jr., 

Intervenor, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

v. ) Civil Action No. 
~~~~~~~~ 

MARSHALL L. FISHER, Commissioner, 
Mississippi Department of Corrections, in 
his Official Capacity; EARNEST LEE, 
Superintendent, Mississippi State 
Penitentiary, in his Official Capacity; 
THE MISSISSIPPI STATE EXECUTIONER, 
in his Official Capacity; and UNKNOWN 
EXECUTIONERS, in their Official Capacities, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

FIRST AMENDED COMPLAINT 

NATURE OF ACTION 

1. Plaintiffs1 bring this action pursuant to 42 U.S.C. § 1983 for violations and 

threatened violations of their rights to due process and to be free from cruel and unusual 

punishment under the First, Eighth, and Fourteenth Amendments to the United States Constitution 

and Article 3, Sections 14, 24, and 28 of the Mississippi Constitution. 

I In this First Amended Complaint, the term "Plaintiffs" \Viii be used to refer collectively to named Plaintiffs Richard 
Jordan and Ricky Chase, as well as Intervenor Thomas Edwin Loden, Jr. 

EXHIBIT 
1 

' 
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2. On July 28, 2015, Defendants gave notice to this Court of a change to the 

Mississippi Department of Corrections' lethal injection protocol. The July 2015 protocol now 

provides that - in the event of the unavailability of a sufficient quantity of sodium thlopental or 

pentobarbital- the Department will substitute 500 milligrams ofmidazolam as the first drug in its 

three-drug series. No other changes were made to the protocol. The amended protocol continues 

to call for pentobarbital to be used as the first drug in the series when available. 

3. Under the direction of the Defendants named herein, the Mississippi Department of 

Corrections ("MDOC") intends to execute Plaintiffs with compounded drugs that may be 

counterfeit, expired, contaminated, and/or sub-potent, creating a substantial risk of serious harm 

to the Plaintiffs. The decision of the Defendants to use compounded drugs, specifically a 

compounded anesthetic that has not been tested or approved by the United States Food and Drug 

Administration ("FDA") and the production of which was not under the supervision or regulation 

of the FDA, substantially risks that Plaintiffs may be conscious throughout their executions and 

will experience a torturous death by suffocation and cardiac arrest. 

4. In the event compounded pentobarbital is unavailable to be used in Mississippi's 

lethal injection series, MDOC intends to execute Plaintiffs using midazolam as the first drug. 

Midazolam is a benzodiazepine, an entirely different class of drugs than barbiturates such as 

sodium thiopental or pentobarbital. Benzodiazepines are not pharmacologically e(luivalent to 

barbiturates. There is a substantial risk that midazolam will not render Plaintiffs sufficiently 

anesthetized and insensate to pain prior to the administration of the second and third drugs in the 

series, subj ectiog them to a torturous death by suffocation and cardiac arrest. 

5. Further the Defendants intend to execute Plaintiffs using drugs which do not 

comply with the directive of the Mississippi legislature that death sentences be carried out by the 
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continuous intravenous administration of "an ultra short-acting barbiturate or other similar drug." 

Neither compounded pentobarbital nor rnidazolarn are ultra short-acting barbiturates or other 

similar drugs. Plaintiffs have a life and liberty interest in being punished only to the extent of the 

statutory authority conferred upon MDOC by the Mississippi legislature. The decision of the 

Defendants to execute Plaintiffs u~ing a drug that is neither an ultra short-acting barbiturate nor 

other similar drug imperrnissibly violates the prescribed form and manner of punishment provided 

for by the Mississippi legislature, and thereby violates Plaintiffs' due process guarantees. 

6. The entirety of the lethal injection protocol promulgated by MDOC is not at issue 

in this lawsuit. Rather, this civil action challenges the use of compounded drugs (including but not 

limited to compounded pentobarbital) and midazolarn in lethal injection executions conducted by 

MDOC. Further this civil action specifically challenges the use of a three-drug lethal injection 

procedure. Lastly this civil action challenges MDOC's intent to have the raw ingredients for 

pentobarbital compounded into an injectable solution on the grounds of the Mississippi State 

Penitentiary at Parchman, where there is no pharmacy suitable for compounding sterile drugs. 

7. The June 22, 2015 declaration of Defendant Commissioner Marshall Fisher asserts 

that the Department has destroyed all pentobarbital sodium in its possession, and that the 

Department has been unable to obtain a new supply ofpentobarbital in any form. However, the 

Department's current protocol still provides for the use of pentobarbital in the event of the 

unavailability of sodium thiopentaL Midazolarn is only to be substituted as the first drug in the 

event of the unavailability ofpentobarbitaL 

s.' Other state departments of corrections have obtained and used compounded 

pentobarbital in 18 executions this year to date. In just the last week of September 2015, the Texas 
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Department of Criminal Justice provided three (3) vials of compounded pentobarbital to its 

counterpart in Virginia to be used in a scheduled execution. 

9. Furthermore, while Commissioner Fisher declares that all pentobarbital in the 

custody of the Department has been destroyed, counsel for Plaintiffs have sought records as to the 

disposition of five (5) vials (of the 14 total vials) of pentobarbital sodium purchased by the 

Department in 2012. Defendants have failed to account for the whereabouts of these vials. 

JO. For the reasons set forth in U7 through 9, the allegations and causes of action pied 

herein with reference to compounded pentobarbital are not moot. 

11. MDOC first ordered compounded drugs for purposes of lethal injection executions 

on May 20, 2012. That purchase instituted a policy, practice, or custom of using compounded 

drugs in MDOC executions. 

12. MDOC first provided for the use ofmidazolam in lethal injections (in the event of 

the unavailability of pentobarbital) when it filed notice with this Court of an amendment to its 

protocol on July 28, 2015. That notice of amended protocol instituted a policy, practice, or custom 

of using midazolam in MDOC executions. 

13. Plaintiffs seek permaueut injunctive relief to prevent the Defendants from inflicting 

cruel and unusual punishment upon them during their executions, and from otherwise violating 

Plaintiffs' federal and state constitutional rights. 

14. Plaintiffs also seek a preliminary injunction against the use of midazolam and 

compounded pentobarbital in their executions. This Court issued preliminary injunctive relief on 

August 26, 2015, preserving the status quo pending final adjudication of this civil action. 

Defendants have sought expedited appeal of this Court's ruling. 
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JUlUSDICTION AND VENUE 

15. Plaintiffs' claim.s arise under the Constitution and laws of the United States, as well 

as under the Constitution of the State of Mississippi. This Court has original federal question 

jurisdiction over those claims arising under the Constitution and laws of the United States pursuant 

to 28 U.S.C. §§ 1331, 1343. 

16. This Court has the authority to grant declaratory and injunctive relief under 28 

U.S.C. § 2201-2202 and FED.R.Crv.P. 57 and 65. The federal rights asserted by Plaintiffs are 

enforceable under 42 U.S.C. § 1983. 

17. Venue is proper in the Southern District of Mississippi under 28 U.S.C. §§ 

139l(b)(l) and 139l(c)(2). With respect to Section 139l(b)(l), Defendant Marshall Fisher, 

Commissioner, Mississippi Department of Corrections, in His Official Capacity, is located in 

Jackson, Hinds County, Mississippi. With respect to Section 1391(c)(2), all Defendants in this 

action shall be served with process by service on the Attorney General of Mississippi in Jackson, 

Hinds County, Mississippi, pursuant to MISS.R.Crv.P. 4(D)(5), incorporated tbroughFED.R.Crv.P. 

4(e)(l). 

PARTIES 

18. Plaintiff Richard Jordan is a United States citizen, currently incarcerated under a 

sentence of death at the Mississippi State Penitentiary in Parchman, MS. Richard Jordan filed for 

relief under the MDOC Administrative Remedy Program on October 15, 2014. The request for 

relief gave MDOC notice and an opportunity to resolve the issues set forth in this Complaint. 

MDOC rejected the request for relief on October 23, 2014. 

19. Plaintiff Ricky Chase is a United States citizen, currently incarcerated under a 

sentence of death at the Mississippi State Penitentiary in Parchman, MS. Ricky Chase filed for 
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relief under the MDOC Administrative Remedy Program on October 26, 2014 (received October 

29, 2014). The request for relief gave MDOC notice and an opportunity to resolve the issues set 

forfu in this Complaint. MDOC rejected the request for relief on October 30, 2014. 

20. Intervenor Thomas Edwin Loden, Jr. is a United States citizen, currently 

incarcerated under a sentence of death at the Mississippi State Penitentiary in Parchman, MS. 

Thomas Loden filed for relief under the MDOC Administrative Remedy Program on December 

15, 2014. The request for relief gave MDOC notice and an opportunity to resolve the issues set 

forth in this Complaint. MDOC rejected the request for relief on January 1, 2015. 

21. Defendant Marshall L. Fisheris the Commissioner of the Mississippi Department 

of Corrections. 

22. The MDOC is the state agency charged with the incarceration, care, custody, and 

treatment of all state prisoners, including prisoners sentenced to death. Miss. Code Ann. §§ 47-5-

lO(a); 47-5-23. 

23. Commissioner Fisher is the chief executive, administrative, and fiscal officer of 

MDOC, establishes the general policy of MDOC, and oversees the administration of all affairs 

within MDOC. Miss. Code Ann.§§ 47-5-20(a): 47-5-23; 47-5-24(1). 

24. As the Commissioner of the MDOC, Mr. Fisher must perfonn "[a]ll duties and 

necessary acts pertaining to the execution of a convict ... except where such duties and actions 

are vested in the state executioner." Miss. Code Ann.§ 99-19-13. See also Miss. Code Ann. § 99-

19-55. 

25. Commissioner Fisher is responsible for ensuring that all prisoners committed to _the 

custody ofMDOC are treated in accordance with the United States and Mississippi Constitutions. 
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26. At all relevant times, Commissioner Fisher has been acting under the color oflaw 

and as the agent and official representative ofMDOC, pursuant to MDOC's official policies and 

procedures. Commissioner Fisher is sued in his official capacity only. 

27. Defendant Earnest Lee is the Superintendent of the Mississippi State Penitentiary 

in Parclunan, MS, the prison that houses all male death row inmates, and the prison where all 

executions take place in the State of Mississippi. Miss. Code Aon.§ 99-19-55(1). 

28. Superintendent Lee is responsible for implementing MDOC's policies and 

procedures governing executions, maoaging the preparations for ao execution, aod for turning over 

the execution site to the State Executioner to perform the execution. 

29. Superintendent Lee is also responsible for protecting the constitutional rights of all 

persons incarcerated at the Mississippi State Penitentiary in Parclunan, and/or transported to 

Parchman for an execution. 

30. At all relevant times, Superintendent Lee has been acting under color oflaw and as 

the agent and official representative of the Mississippi State Penitentiary and MDOC. He is sued 

in his official capacity only. 

31. The State Executioner of the State of Mississippi is appointed by the Governor aod 

shall supervise and inflict the punishment of death pursuant to Miss. Code Ann. § 99-19-53. The 

name of the State Executioner is withheld from the public by the State of Mississippi. 

32. The names of Defendants Unknown Executioners are unknown to 

Plaintiffs, but they include the State Executioner, his or her designee, and members of the State 

Execution Team. On information and belief, the Unknown Executioners w:ill participate in the 

process of the execution by virtue of their roles in designing, implementing, carrying out, and/or 
' 
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supervising the lethal injection process, including the procurement and storage oflethal injection 

drugs and materials. Miss. Code Ann. § 99-19-53, 99-19-55(2). 

33. At all relevant times, Defendants State Executioner and Unknown Executioners 

have been acting under the color oflaw. There are sued in their official capacities only. 

RELEVANTPROCEPURALBACKGROUND 

34. Plaintiffs filed their original complaint on April 16, 2015 (Doc.!). Defendants filed 

their answer on May 28, 2015 (Doc. 19). 

35. Plaintiffs moved for preliminary injunction on June 3, 2015 (Doc. 21). Defendants 

moved to dismiss on June·22, 2015 (Doc. 22), arguing that Plaintiffs claims were simultaneously 

moot and unripe as the Department had recently destroyed its supply of pentobarbital sodium 

active pharmaceutical ingredients ("API"), and the Department had been unsuccessful at obtaining 

any new supply of pentobarbital. 

36. Argument on these motions was scheduled for July 29, 2015 at 9:30 a.m. 

37. On July 28, 2015, at 6:38 p.m., Defendants filed notice of an amended execution 

protocol (Doc. 38). The amended protocol (Doc. 38-2) provides for the use ofmidazola.tI) as the 

first drug in the three-drug series in "the event of the unavailability of a sufficient quantity of 

Pentobarbital." 

38. Following continued argument on July 31, 2015, this Court denied Defendants' 

motiou to dismiss, and granted Plaintiffs' motion for preliminary injunction (Doc. 42). 

FACTUAL ALLEGATIONS 

A. MISSISSIPPI'S THREE-DRUG LETHAL INJECTION PROTOCOL 

39. In Mississippi, the marner of execution for individuals sentenced to death is "by 

continuous intravenous administration of a lethal quantity of an ultra short-acting barbiturate or 
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other similar drug in combination with a chemical paralytic agent until death is pronounced by the 

county coroner where the execution takes place or by a licensed physician according to accepted 

standards of medical practice." Miss. Code Ann.§ 99-19-51. 

40. MDOC's lethal injection protocol calls for the serial administration of three drugs 

to put a prisoner to death. 

41. the first drug, pentobarbital,2 a short-acting or intermediate-acting barbiturate, is 

intended to sufficiently anesthetize the prisoner so that he is both unconscious and insensate when 

the executioner injects the second and third drugs, vecuronium bromide3 and potassium chloride, 

respectively.4 

42. In the event of the unavailability of pentobarbital, the July 2015 protocol now calls 

for the use of midazolam, a drug in the benzodiazepine class such as Valium, Xanax, or Klonopin, 

as the first drug. 

43. Pentobarbital is not "an ultra short-acting barbiturate or other similar drug" as 

required by Mississippi law. 

44. Midazolam is not "an ultra short-acting barbiturate or other similar drug" as 

required by Mississippi law. 

2 MDOCis current protocol, promulgated July 28, 2015, calls for the use of SodiU.Itl Pentothal as the first drug in the 
series, but provides for the use of pentobarbital "[i]n the event of an unavailability of a sufficient quantity of sodium 
pentothal from available sources.'' As discussed infra, Sodium Pentothal is no longer available to MDOC, Sodium 
Pentothal is the trademarked name fot sodium thlopental. The NIDOC's execution protocols have never expressly 
authorized or referenced the use of compounded drugs in executions. '"In the event of the unavailability of a sufficient 
quantity of Pentobarbital from available sources," the recently amended protocol now provides for the use of 
midazolam as the first drug in the series. 

3 The July 2015 protocol calls for the use of pavulon as the second drug in the series, but provides for the use of 
vecuronium bromide '1[i]n the event of unavailability of a sufficient quantity of pavulon from available sources." 

4 :MDOC purchased its current supply of vecuronium bromide in July 2014. The supply ofvecuroniurn bromide will 
expire on October 1

1 
2015. MDOC purchased a supply of potassium chloride in October 2014. That supply of 

potassium chloride expired on September 1, 2015. MDOC has not indicated whether this expired supply has been 
destroyed and whether it bas purchased any new supplies of vecuronium bromide or potassium chloride, 
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45. The second drug, vecuronium bromide, is a neuromuscular blocking agent that 

paralyzes all of the prisoner's voluntary muscles, iucluding the muscles used for respiration, but 

does not suppress sensation, consciousness, cognition, or the ability to feel pain and suffocation. 

It is used by MDOC to be the "chemical paralytic agent." 

46. There is no legitimate penological justification for the use of a neuromuscular 

blocking agent or. other chemical paralytic agent in an execution by lethal injection. 

47. Neuromuscular blocking agents are not necessary to produce death, and do not 

diminish the prisoner's awareness or ability to feel pain. 

48. One hundred (100) eJ<ecutions have been accomplished in other jurisdictions in the 

United Stales without the use of a neuromuscular blocking agent or other chemical paralytic agent. 

In each of these executions, the prisoner died. 

49. The only purpose of the neuromuscular blocking agent in Mississippi's lethal 

injection protocol is to mask the gasping and physical convulsions produced by injection of the 

final drug, potassium chloride. 

5 0. The neuromuscular blocking agent is thus used to make the execution appear serene 

and peaceful where the State may have in fact failed to sufficiently anesthetize the prisoner against 

pain and suffering. 

51. The third and final drug in Mississippi's lethal injection protocol is potassium 

chloride - a chemical that disrupts the electrical signals in the heart, paralyzes the cardiac muscle, 

and kills the prisoner by cardiac arrest. 

52. Provided that a lethal dose of a barbiturate is administered, there is no legitimate 

penologicaljustification for the use of potassium chloride in an execution by lethal injection. 
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53. One hundred (100) executions have been accomplished in other jurisdictions in the 

United States without the use of potassium chloride. In each of these executions, the prisoner died. 

54. Midazolam is not in the barbiturate class of drugs, and has never been used by any 

jurisdiction in a single-drug execution protocol, unlike sodium thiopental and pentobarbital. 5 

Benzodiazepines are not pharmacologically equivalent to barbiturates. 

55. Where there is a substantial risk that the first drug injected in a three-drug series 

will not be administered correctly, will not be sufficiently potent, pure, and rapid in onset, and is 

not chemically capable ofrendcring the prisoner unconscious and insensate so he does not feel the 

painful effects of the second and third drugs, the execution will cause ,severe, torturous pain for 

the prisoner, in violation of the Eighth and Fourteenth Amendments. 

B. KNOWN RISKS OF THE DRUGS USED INMISSlSSJPPl'S LETHAL INJECTION PROTOCOL 

56. The drugs used in Mississippi's lethal injection protocol have !mown and 

documented risks about which the Defendants are, or should be, aware. 

57. The first risk is associated with the administration ofvecuroniurn bromide, the drug 

currently stockpiled by MDOC to serve as the paralytic agent required by the Mississippi statute 

and protocol. 

58. Vecuronium bromide causes the paralysis of all voluntary muscles, including the 

lungs and diaphragm. 

-' Only two states have experimented with the use of midazolam as the first drug in a two-drug lethal injection series 
(to be followed by hydromorphone, an opioid). These experiments-produced grisly results. On January 2014, Dennis 
McGuire1s execution in Ohio (using a two-drug injection ofmidazolam and hydromorphone) took t\Venty-six (26) 
minutes. Mr. McGuire appeared to gasp for air and gag throughout the execution. The same protocol (midazolam and 
hydromorphone) was later used in Arizona's execution of Joseph Wood in July 2014, with even more troubling results. 
Mr. Wood gasped and gulped in the death chamber as prison officials -injected 15 doses of lethal injection chemicals 
into his body for nearly two (2) hours before he was pronounced dead. While Oklahoma and Ohio previously provided 
for the use of midazolarn in a two-drug series, those states have since amended their protocols to eliminate this option. 
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59. Ifvecuronium bromide is administered to a prisoner who is still conscious and able 

to feel pain, he will suffocate to death while experiencing the agonizing and conscious urge to 

breath. 

60. Thus, if a prisoner is injected with the paralytic agent vecuronium bromide before 

he is fully anesthetized and before he is rendered insensate, he will experience conscious paralysis 

and suffocation. 

61. However, because the prisoner is completely paralyzed and unable to tallc, move, 

or make facial expressions as a result of being paralyzed, his agony will be completely masked 

and concealed to observers. 

62. The second known risk associated with the drugs used in the 

Mississippi lethal injection protocol is associated with the third and final drug in the series, 

potassium chloride. 

63. There is no medical dispute that the injection of potassium chloride into an 

· individual who has not been adequately anesthetized will cause excruciating pain. 

64. Potassium chloride induces an intense burning sensation throughout the blood 

vessel walls running through a prisoner's body. If a prisoner is not fully anesthetized prior to the 

injection of potassium chloride, then he will consciously experience the agony of cardiac arrest. 

65. The two risks set forth in 1157 to 64 above create a substantial risk of severe pain 

and serious harm, particularly where MDOC will not be administering an FDA-approved,' ultra 

short-acting barbiturate in sufficient dosage and potency to ensure that the prisoner is completely 

anesthetized prior to the injection of the paralytic agent and of potassium chloride. 

6 As used in this Com.plaint, the term ''FDA-approved" includes both the drug itself (i.e. that the drug's formula is 
approved for distribution to consumers) and the process for manufacturing the drug. An "FDA-approved" drug thus 
refers to the specific batch or supply of a medication after manufacture. 
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66. There is no penological justification for the use of a paralytic agent and potassium 

chloride in an execution by lethal injection. Executions may be carried out through the use of a 

single-drug anesthetic-only injection, a protocol now used in most executions nationwide and 

which has proven effective in executing over one hundred (100) prisoners to date. 

67. An e)<ecution conducted by MDOC which continues to use a three-drug protocol, 

thereby refusing to adopt the feasible and readily implemented altemativc ofa single-drug protocol 

(which significantly reduces the substantial risks of severe pain and serious hanu posed by the use 

of a chemical paralytic agent and potassium chloride), violates the Eighth Amendment. 

C. RECENT HISTORY OF LETHAL INJECTION EXECUTIONS IN OTHER STATES 
DEMONSTRATES THE SEVERITY OF THE RISK OF EXTREME PAIN AND TORTURE 
WHERE THE POTENCY AND DOSAGE OF THE ANESTHETIC ARE lNSUF'FICIENT 

68. Reflecting their revulsion against the use of their medications to execute prisoners 

in the United States, many pharmaceutical manufacturers have ceased production of drugs 

commonly used in American executions, have refused to sell them to corrections departments that 

may use them in executions, or have conditioned the sale of such drugs on "end-user agreements"· 

which forbid the resale or use of the drugs for purposes oflethal injection executions. 

69. ln March 2015, the American Pharmacists Association, the largest association of 

phanuacists in the United States, voted to adopt a policy which discourages "pharmacist 

participation in executions on the basis that such activities are fundamentally contrary to tbe role 

of pharmacists as providers ofhealtb care." Just a week prior to this announcement, tbe top trade 

group representing compounding pharmacists in the United States, the lntemational Academy of 

Compounding Pharmacists, similarly "discourag[ ed] its members from participating in the 

preparation, dispensing, or distribution of compounded medications for use in legally authorized 

executions." 
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Sodium Thiopental 

70. Hospira, Inc., the American manufacturer of the anesthetic sodium thiopental, 

stopped making sodium thiopental in 2011, after the drug's use in executions interfered with 

Hospira' s ability to enter into manufacturing contracts in Europe. Hospira elected to stop making 

· the drug entirely because it could not prevent the drug from getting into the hands of departments 

of corrections. Although sodium thiopental is manufactured in other countries, the FDA has not 

approved its importation into the United States. 

71. Some states - including Georgia - resorted to violating federal law in order to 

procure sodium thiopental.7 Georgia illegally imported the drug from an English pharmaceutical 

distributor that operated out of the back of a driving school in London. 

72. In May of 2011, the United States ,Drug Enforcement Agency (''DEA") seized the 

illegal sodium thiopental from the Georgia Department of Corrections; however Georgia had 

already executed two individuals with the illegal substance. 

73. The compromised drug used in these Georgia executions failed to perform its 

necessary :function of rendering the prisoners unconscious and insensate, causing the two prisoners 

to experience significant and unnecessary pain and suffering. 

7 4. Thus, when Brandon Rhode was executed in September 2010 with the illegally-

imported sodium thiopental, his eyes remained open for the entirety of bis execution, indicating 

consciousness during the process. 

7 In May 2015, the governor ofNebraska announced the state's purchase af sodium thiopental from a broker in India, 
despite statements from the FDA that it is unlawful for Nebraska to import the drug and that the FDA would refuse 
the drug1 s admission into the United States, 
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75. Similarly, when Emmanuel Hammond was executed in January 2011 with the 

illegally-imported sodium thiopental, bis eyes also remained open, and he grimaced and appeared 

to be trying to comrnUJJ.icate throughout bis execution. 

76. Mississippi's lethal injection protocol calls for the use of Sodium Pentothal (a 

trademarked name for sodium thiopental) as the first drug in its series (except in the event of the 

unavailability of a sufficient quantity of the drug). 

77. The last execution in Mississippi using Sodium Pentothal as the anesthetic drug 

given first in the three-drug series was on July 21, 2010. Since that time Mississippi has been 

unable to legally obtain Sodium Pentothal for use in executions. 

Nembutal: Pentobarbita/ Sodium Manufactured by Lundbeck 

78. Where Sodium Pentothal is unavailable for use as the first drug in the series, the 

Mississippi execution protocol allows the administration of pentobarbital in its place. 

79. There is only one manufacturer of FDA-approved injectable pentobarbital sodium, 

sold under the name-brand Nembutal. 

80. In July 2011, Lundbeck, the manufacturer of Nembutal, announced that it would 

no longer sell the drug to departments of corrections, and required purchasers of its drug to enter 

into end-user agreements by which they agreed not to sell or transfer the drugs to prisons in states 

that still use capital punishment. 

81. In December 2011, Lundbeck sold the rights to Nembutal to Akom, Inc. and, as 

part of the agreement, Akorn agreed to maintain the restricted distribution program. 

82. Any Nembutal sold prior to the July 2011 agreement would have expired no later 

than November 2013. 

83. The last time MDOC purchased Nembutal was on March 23, 2011. 

84. Any unused drugs from MDOC's purchase of Nembutal have expired. 
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85. By the March 23, 2011 transaction, MDOC purchased 12 units of Nembutal (50 

mg/mL). It is unclear from the receiving report disclosed by MDOC what total volume of 

Nembutal was purchased. 

86. The supply ofNembutal obtained by MDOC in March 2011 was utilized by MDOC 

in executions conducted in May 2011, and in executions conducted between February and June 

2012. 8 

87. The State ofl'vfississippi has not executed any prisoner since June 20, 2012. 

88. Mississippi no longer has any legally-obtained, FDA-approved, and unexpired 

pentobarbital to use in executions. 

Experimentation with Anesthetics Previously Not Used in Executions 

89. Due to this nation-wide shortage of FDA-approved Sodium thiopental and 

pentobarbital for use in executions, some states (including Florida, Ohio, Arizona, and Oklahoma) 

have executed prisoners with drugs never previously used for lethal injection. 

90. In Florida, Ohio, and Arizona executions using these experimental drugs caused the 

prisoners to remain conscious for an unacceptable length of time .. 

91. Since October 2013, Florida has executed prisoners using a three-drug protocol 

featuring midazolam hydrochloride, a paralytic agent, and potassium chloride. William Happ's 

execution in Florida - the first using this new series - took twice the amount of tiroe as prior 

executions, and he continued to mal,e body movements after he was injected with an untested drug, 

midazolam hydrochloride. 

8 As discussed infra, MDOC did not purchase any additional legally-obtained, FDA~approved, and unexpired 
pentobarbit.al after March 2011. Rather in May 2012, lvIDOC purchased the active pharmaceutical ingredients to 
compound pentobarb-ital. This supply was not received by MDOC until June 13, 2012, according to receiving•reports 
disclosed by MDOC. The State of Mississippi has only conducted one execution -that of Gary Simmons on June 20, 
2012- since this date ofreceipt. MDOC utilized Nembutal still in its possession from the March 2011 purchase in the 
execution of Mr. Simmons. 1v1DOC has never used pentobarbital sodium API in any execution in the state. 
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92. In January 2014, Dennis McGuire's execution in Ohio (using a two-drug injection 

of midazolam and hydromorphone) took twenty-six (26) minutes, and he gasped for air and gagged 

throughout the execution. 

93. The same protocol (rnidazolaro and hydromorphone) was later used in Arizona's 

execution of Joseph Wood in July 2014, with even more troubling results. Mr. Wood gasped and 

gulped in the death chamber as prison officials injected 15 doses of lethal injection chemicals into 

his body for nearly two (2) hours before he was pronounced dead. 

94. A three-drug protocol featuring rnidazolaro hydrochloride was subsequently tried 

by Oklahoma in April 2014 with torturous results in the botched execution of Clayton Lockett. 

Mr. Lockett was observed writhing on the execution table and attempting to speak, even after 

having been declared unconscious. 

95. An investigation following Mr. Lockett's execution discovered numerous failures, 

from the placement of the IV to the lack of procedural safeguards which would have detected or 

deterred serious problems in the administration of the drugs. The Oklahoma Department of 

Corrections has since revised its protocol extensively, seeking to address the problems highlighted 

I 

by Mr. Lockett' s execution. It is this revised protocol which is the subject of litigation in the federal 

courts in the Glossip challenge to Oklahoma's method of execution. 

Experimentation with Compounded Drugs 

96. Some states have responded to the unavailability of Nembutal by turning to the 

"gray market" of unregulated compounded drugs and unregulated active pharmaceutical 

ingredients to obtain compounded pentobarbital for use in executions. 

97. This type of pharmacy compounding is a deviation from the traditional practice of 

pharmacy compounding, which involved the mixing of small batches of drugs in response to a 
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physician's prescription to meet the unique needs of an individual patient when an FDA-approved 

drug is not suitable for the patient. 

98. Compounded drugs are not FDA-approved and have not been evaluated for 

effectiveness and safety. Until recently, the FDA did not regulate compounded drugs and 

compounding pharmacies at all, and even now, the FDA does not have regulatory authority over 

all compounding pharmacies. 

99. Compounded drugs are created without producing the data on safety and efficacy 

that the FDA requires for new drugs, and without the requirement that they follow good 

manufacturing practice regulations which insure their identity, strength, quality and purity. Thus 

the FDA has noted "quality problems with various compounded drugs, including sub-potency, 

super-potency, and contamination." 

l 00. State regulation of compounding pharmacies varies substantially, but no state 

regulates compounding pharmacies in a manner that would replicate the FDA' s regulation of 

pharmaceutical manufacturers. Without unified standards and regulations there is no way to 

guarantee that drugs from a compounding pharmacy are what they purport to be and are safe and 

effective. 

l O L ln recent years, a substandard compounding drug industry has emerged wherein 

compounding pharmacies create and market copies of FDA-approved drugs for general 

distribution. These drugs are developed and sold without the testing required by the FDA to ensure 

that the drugs are potent, pure, safe, and effective. 

102. Additionally, there is a significant risk that compounded drugs are manufactured 

with counterfeit or substandard ingredients purchased from a range of manufacturers that operate 

outside of FDA supervision and regulation. 
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103. For these reasons, among others, the FDA has called the proliferation of 

compounded drugs a "troubling trend" because it has resulted in individuals taking harmful, 

contaminated, counterfeit, sub-potent, and/or super-potent drugs. 

104. This is not a speculative risk. The 2012 outbreak of fungal meningitis caused by 

contaminated steroid injections from a compounding pharmacy in New England drew national 

attention to the regulatory vacuum within which compounding pharmacies operate, and the 

substandard and harmful products that these pharmacies can market to the public. Two senior 

executives of the New England pharmacy have since been indicted on charges ofracketeering and 

murder. The compounded drugs responsible for the meningitis outbreak had been ''tested" and 

found potent by a laboratory purporting to be "independent." 

105. Further, Oklahoma executed Michael Lee Wilson with compounded pentobarbital 

on January 9, 2014. After Mr. Wilson spoke his final words, and after the executioner administered 

the first drug, Mr. Wilson spoke again and stated: "I feel my whole body buming." 

1,06. The burning sensation relayed by Mr. Wilson during his execution is consistent 

with an excruciatingly painful reaction to the injection of contaminated pentobarbital. 

D. MISSISSIPPI'S DECISION TO USE COMPOUNDED DRUGS IN LETHAL INJECTION 

EXECUTIONS 

107. Because MDOC can no longer obtain the FDA-approved form of pentobarbital, the 

Defendants, jointly and/or severally, obtained pentobarbital sodium API for use in lethal injections 

from a compounding pharmacy in Grenada, Mississippi that otherwise markets its expertise in 

herbal supplements. 

108. On or around May 20, 2012, MDOC purchased $3,150 worth of pentobarbital 

sodium from H&W Compounding Pharmacy d!b/a Brister Brothers ("Brister Brothers"), a 

compounding pharmacy in Grenada, MS. According to a receiving report disclosed by MDOC, 

19 



case 3:15-cv-00295-HTW-LRA Document 50 Filed 09/28115 Page 20 of 58 

this supply was received by the Department on June 13, 2012.9 ·Brister Brothers purchased the 

pentobarbital sodium API from Professional Compounding Centers of America, Inc. ("PCCA"), 

in Houston, Texas. 

109. Defendants did not purchase Nembutal or another sterile, injectable pentobarbital 

from Brister Brothers on or around May 20, 2012 or at any time thereafter. 

110. Specifically Defendants purchased 70 grams of raw materials or active 

pharmaceutical ingredients from Brister Brothers. These 70 grams were packaged as 14 vials 
' 

containing 5 grams each. 

111. Of the 14 vials purchased in May 2012, MDOC has provided documentation that 

nine (9) vials were destroyed in June 2015, once the pentobarbital sodium API had passed its 

expiration date. 

112. MDOC has not accounted for the disposition of the other five (5) vials of 

pentobarbital sodium API (containing 25 grams total) purchased in May 2012. Therefore, 

according to the documentation provided to Plaintiffs' counsel by MDOC, these drugs remain in 

the Department's possession. 

113. If MDOC does not, in fact, possess the unaccounted for vials of pentobarbital 

sodium API, then, on information and belief, these vials have been transferred and/or sold by 

MDOC to departments of corrections in other jurisdictions. 

114. Defendants have not purchased any pentobarbital sodium API since May 20, 2012. 

9 }.IDOC also purchased vecuroniurn bromide and potassium chloride from the Brister Brothers pharmacy but this 
supply expired in 2014 and has since been destroyed. lv.IDOC has subsequently purchased new supplies of vecuronium 
bromide and potassium chloride (reported to expire in fall 2015). JvIDOC refuses to disclose the provider of its current 
supply ofvecuronium bromide and potassium chloride. This failure to disclose the identity of lethal injection drug 
suppliers is the subject of ongoing litigation between the Mac.Arthur Justice Center and MDOC under the Mississippi 
Public Records Act. A chancery court has ordered the disclosure of the identity of the drug supplier but MDOC has 
appealed tbis ruling to the Mississippi Supreme Court. 
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115. The pentobarbital sodium API which Defendants purchased from Brister Brothers 

were not compounded prior to the shipment from Brister Brothers to the grounds of the Mississippi 

State Penitentiary at Parchman. Any pentobarbital sodium API purchased by Defendants will have 

to be compounded before its use in any execution in Mississippi. 

116. According to the records of the Mississippi State Board of Pharmacy, there is no 

registered or licensed pharmacy at the Medical/Dental Facility at Parchman (Mississippi State 

Deparbnent of Health License No. 11-317). Drugs administered to prisoners are kept in the Drug 

Room at the Medical/Dental Facility at Parchman. 

117. Until May 2015, drugs used for lethal injection were not kept in the Drug Room, 

but at Unit 17, the building where death-sentenced prisoners were once incarcerated, and which is 

now used exclusively to house a condemned prisoner the days before his scheduled execution and 

to house the death chamber where he will be executed. 

118. MDOC has never used pentobarbital sodium API in an execution. 

119. Defendants have never compounded raw pentobarbital into a sterile injection. 

There is no public record of MDOC sending pentobarbital sodium API to a compounding 

pharmacy to prepare an injectable form of pentobarbital for use in an execution. Additionally, an 

affidavit executed by Special Assistant Attorney General Jim Norris on March 10, 2014 describes 

the pentobarbital sodium purchased in May 2012 as being in a "powder" fmm. 

120. Upon information and belief, Defendants intend to compound pentobarbital on the 

grounds of the Mississippi State Penitentiary at Parchman; or in the alternative, Defendants intend 

to send pentobarbital sodium API to a yet undisclosed location to prepare the drug for an execution. 

121. If Mississippi proceeds with their executions, Plaintiffs will be among the frrst 

prisoners in Mississippi to be executed with compound pentobarbital. 
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E. CONSTITUTIONAL, PHARMACEUTICAL, AND MEDICAL RISKS PRESENTED BY 

DEFENDANTS' USE OF COMPOUNDED PENTOBARBITAL 

122. Where Mississippi intends to use a three-drug series in its executions, there is a 

substantial risk that the first drug administered (whether it be compounded pentobarbital or 

midazolam) will fail to render the prisoner unconscious and insensate prior to the administration 

of the second and third drugs, resulting in a painful and torturous death. 

123. When compounded pentobarbital is used as the first drug in a three-drug series, 

risks are introduced to the execution procedure which serve no valid penological purpose. 

Compounded drugs are not FDA-approved, so they carry no guarantees of the identity, purity, or 

potency of the drug. 

124. Compounding phannacies such as Brister Brothers generally do not have the 

facilities to test chemicals for identity, potency, purity, and contamination. 

125. It is not possible for the testing of API to eliminate the risks posed by impurities, 

contaminants, particulate matter, andJor an improper pH balance. Testing only provides a very 

provisional indication of an API' s suitability for compounding given the unknowns about the 

chemical's integrity, storage, and custody in the timeframe from testing to pharmacy compounding 

and use. 

126. Testing of non-sterile API by laboratories contracting with a distributor has proven 

unreliable. Poorly regulated, if regulated at all, contract-testing laboratories are supposed to test 

compounded drugs for safety and effectiveness. Too often, however, these laboratories are 

themselves substandard, and many are established to serve the financial interests ofthephannacies 

for which they are doing the testing. Five laboratories that test compounded drugs have had 

enforcement actions taken against them by the FDA. 

22 



Case 3:15-cv-00295-HTW-LRA Document 50 Filed 09/28/15 Page 23 of 58 

127. Where the compounded pentobarbital is in any way sub-optimal, it poses a 

substantial risk of serious hann to the condemned prisoner either by inflicting pain and suffering 

itself or by failing to adequately anesthetize the prisoner, who then would experience conscious 

paralysis and the pain of potassium chloride, followed by cardiac arrest. 

128. Moreover, each injection of compounded pentobarbital used in executions in 

Mississippi will be a new product, so the effectiveness of one dose does not demonstrate the 

effectiveness of the next 

The Department's Lack of Safeguards to Insure the Integrity of 
Active Pharmaceutical Materials Held for Use in Executions 

129. MDOC's lethal injection protocol does not include any means for verifying the 

integrity of the MDOC' s supply of active pharmaceutical ingredients. There is a substantial risk 

that such raw ingredients are counterfeit, contaminated, or substandard. 

130. The Defendants have not revealed the source of the active pharmaceutical 

ingredients that were purchased in 2012 for compounding pentobarbital. 

131. PCCA's source for the pentobarbital sodium API purchased by MDOC in 2012 is 

not a matter of public record and is unknown to Plaintiffs. 

132. Defendants themselves do not know the source of the pentobarbital sodium API 

sold by PCCA to Brister Brothers, and from Brister Brothers to MDOC. 

133. PCCA expressly disclaimed any warranties in its sale of pentobarbital sodium API 

to Brister Brothers in 2012. 

The Questionable Process for the Compounding of Mississippi's Execution Drugs 

134. The Defendants refusal to disclose critical facts surrounding the compounding 

process separately creates a substantial risk of serious harm to Plaintiffs. 
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135. In order to properly and safely compound the raw ingredients for pentobarbital into 

a sterile injectable, the compounding must be done in a sterile compounding laboratory with very 

specific and sophisticated physical requirements. 

136. Under State law, a pharmacy or medical facility must be registered with the 

Mississippi State Board of Pharmacy in order to manufacture pentobarbital or another controlled 

substance. The pharmacy or facility cannot manufacture any controlled substance not authorized 

by its registration. Miss. Code Ann. §41-29-125, 41-29-141(2). Manufacture, in this context, 

includes compounding. Miss. Code Ann. §41-29-lOS(q). 

13 7. As stated above, the State Board of Pharmacy does not list the Medical/Dental 

F_acility at Parchman as a facility with a licensed pharmacy. The State Board of Pharmacy does not 

list the Medical/Dental Facility at Parchman as a facility registered to compound controlled 

substances. 

138. There are a limited number of compounding laboratories in Mississippi, and 

MDOC has not revealed to Plaintiffs where or how they intend to compound pentobarbital sodium 

API into a sterile injectable solution.· 

139. The compounding of pentobarbital or any other drug on the grounds of the 

Mississippi State Penitentiary creates substantial risks that a drug so manufactured may be 

contaminated during compounding, and/or the compounding process may be flawed, resulting in 

the production of a snb-potent and ineffective drug. 

The Risk That the Pentobarbital ls Degraded or Expired 

140. The expiration dates for FDA-approved drugs are based on rigorous testing in a 

controlled and regulated environment. The same testing is not performed on compounded drugs, 
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resulting in an unacceptable risk that the drug may be degraded and sub-potent by the time it is 

used, and unable to perfonn its designated anesthetic function. 

141. According to the March 10, 2014 affidavit of MDOC attorney Jim Norris and 

records from PCCA, the batch of pen to barbital sodium API purchased by MDOC in May 2012 has 

an expiration date of May 20, 2015. Defendants have provided documentation as to the destruction 

of nine (9) vials of the API in June 2015. However Defendants have failed to account for the 

disposition of the other five (5) vials purchased in May 2012. These vials ofpentobarbital sodium 

API have now passed their expiration date. 

142. Even a small level of contamination or small deviation in the preparation process 

will, over time, lead to increasing deterioration of the q_uality of the batch. A small problem with 

the initial preparation may well have progressed, over time, into a severe problem that will cause 

an anomaly or botch. Any contamination, sub-potency, or super-potency in the original preparation 

may be enhanced as the batch ages closer to and past its expiration date. 

143. Other records provided by MDOC indicate that the vecuronium bromide possessed 

by the Defendants will expire on October 1, 2015, and the potassium chloride possessed by the 

Defendants expired on September 1, 2015. 

The Risk of Counterfeit API 

144. One of the purposes of FDA regulation is to ensure that the drugs and narcotics 

used by Americans are true and genuine. The risk of counterfeit or "watered-down" drugs is a 

substantial part of the FDA's justification for prohibiting Americans from purchasing narcotics 

and drugs from foreign pharmacies or sources. 

145. Because Defendants have not procured drugs for lethal injections from an FDA

approved source, there is a risk that the materials which Defendants claim to be pentobarbital, 

25 



Case 3:15-cv-00295-HTW-LRA Document 50 Filed 09/28/15 Page 26 of 58 

vecuronium bromide, and potassium chloride are, in fact, nothing of the sort. The materials in 

Defendants' possession may be "watered-down" or wholly counterfeit. 

Compounded Pentobarhital Is Not an Ultra Short-Acting Barbiturate or Other Similar Drug 

146. The Mississippi legislature has directed that the manner of execution for individuals 

sentenced to death be "by continuous intravenous administration of a lethal quantity of an ultra 

short-acting barbiturate or other similar drng in combination with a chemical paralytic agent until 

death is pronounced by the county coroner where the execution takes place or by a licensed 

physician according to accepted standards of ruedical practice." Miss. Code Ann. § 99-19-51. 

147. Unable to obtain Sodium Pentothal or Nembutal, MDOC purchased pentobarbital 

sodium API to be compounded into an injectable solution to be used as the first drug in the three-

drng series. 

148. Compounded pentobarbital is not an ultra short-acting barbiturate like Sodium 

Pentothal. Rather pentobarbital is classified as a short- or intermediate-acting barbiturate. 

149. This classification system refers to the rate of onset and length of duration for a 

given class of barbiturates. Those barbiturates classified as ultra short-acting have the fastest rate 
. ' 

of onset, producing their anesthetic effect more quickly than all other classes of barbiturates. By 

contrast, short- or intermediate-acting barbiturates have a slower rate of onset than those 

barbiturates classified as ultra short-acting, taking longer to produce any anesthetic effect upon 

injection. 

150. As there is substantial risk that compounded pentobarbital may be sub-potent, the 

onset rate of compounded pentobarbital would be even slower than that of FDA-approved 

pentobarbital. 
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151. An understanding of1his classification system is of the utmost importance wheu a 

barbiturate is planned for use as the first drug in three-drug protocol for execution by lethal 

injection. Where the first drug does not act swiftly and effectively to anesthetize the prisoner such 

that he is both unconscious and insensate before the executioner injects the second and 1hird drugs, 

there is a substantial risk of severe pain and suffering. 

152. It was with 1his understanding in mind that the Mississippi legislatore specifically 

directed the use of an ultra short-acting barbiturate for use in lethal injections. Furthermore any 

chemical which does not mirror the ultra short-acting property of the drug class· explicitly 

prescribed for use by the statute cannot be considered an "other similar drug." 

153. The current MDOC execution protocol does not account for the difference between 

an ultra short-acting barbiturate and other classes ofbarbitorates. The protocol simply substitutes 

pentobarbital for Sodium Pentothal with no other changes to the procedure. 

154. According to execution logs produced by MDOC, the intervals between the 

administration of the anesthetic and paralytic drugs have not been lengthened as a result of 

substituting pentobarbital for the ultra short-acting barbiturate required by the Mississippi statute. 

Summary of Risks Presented by Defendants' Conduct 

155. For the reasons set forth above, there is a high risk that either: (a) the Defendants 

intend to use a degraded form of compounded pentobarbital for the execution of the Plaintiffs; (b) 

the Defendants have obtained only the raw ingredients for pentobarbital and intend to compound 

the pentobarbital at the Mississippi State Penitentiary; or (c) the Defendants have devised some 

other unknown and heretofore untested method of making pentobarbital. 

156. Tue administration of pure and potent pentobarbital is a crucial step in the execution 

process to ensure that a condemned prisoner does not consciously experience the agonizing pain 

oflive suffocation and cardiac arrest.· 
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157. Defendants' decision to use a non-FDA-approved form ofpentobarbital made with 

unknown and potentially contaminated or counterfeit ingredients is nothing short of human 

experimentation and presents an unacceptable risk that Plaintiffs will experience unnecessary pain 

and suffering if and when they are executed. 

158. Defendants' decision to use a new and experimental lethal injection protocol 

without adequate assurances that the pentobarbital is manufactured according to accepted 

pharmacentical practices and with pure and potent ingredients presents an unacceptable risk that 

MDOC will attempt to execute Plaintiff with an expired, contaminated, degraded, or sub-potent 

form of pentobarbital, resulting in the infliction of cruel and unusual punishment. 

Defendant's Policy of Secrecy 

159. Over the past two years, counsel for Plaintiffs have submitted public records 

requests to MDOC pursuant to Miss. Code Ann. § 25-65-1 et seq., wherein counsel requested 

documents and correspondence pertaining to MDOC's lethal injection protocol, and where and 

how MDOC procured its lethal injection drugs. 10 

160. In response to a November 20, 2014 request, MDOC provided 10-pages of heavily-

redacted documents, stating that MDOC would not disclose any information that could identify 

the supplier or manufacturer of their lethal injection drugs out of fear that such disclosure of public 

information would negatively affect MDOC's supply of such drugs. 

1° Counsel for Plaintiffs first submitted a request to MDOC on February 7, 2014, requesting public documents 
pertaining to MDOC's lethal injection protoco] and lethal injection drugs. After receiving records redacted for the 
identity of the supplier ofNIDOC's lethal injection drugs, the MacArthur Justice Center filed suit against 11DOC for 
violations of the Mississippi Public Records Act (filed March 3, 2014). This lawsuit was ultimately mooted when the 
MacArthur Justice Center was able to determine the identity of}A]JOC's lethal injection drug supplier -the Brister 
Brothers - through information make publically-available by the J\.IDOC on the state's Transparency website (as 
operated by the Department of Finance and Administration pursuant to the Mississippi Accountability and 
Transparency Act of2008). 
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161. MDOC's failure to comply with the Mississippi Public Records Act and disclose 

public records related to their supply oflethal injection drugs is currently the subject oflitigation 

between the MacArthur Justice Center and MDOC, The trial court has ruled in favor of the 

MacArthur Justice Center, ordering MDOC to provide un-redacted records as to their purchase of 

lethal injection drugs, awarding attorneys' fees, costs, and expenses, and denying a stay of this 

ruling pending appeal. MDOC has filed for appeal with the Mississippi Supreme Court. 

162. In response to a February 20, 2015 request, MDOC again provided redacted 

records, claiming the ongoing litigation between the MacArthur Justice Center and MDOC as the 

basis for the denial. 

163. Importantly, in the records provided on April 14, 2015, in response to the February 

20 request, MDOC redacted even more information from records which have previously been 

made available to the MacArthur Justice Center. Specifically, MDOC redacted the month from 

records as to the date of purchase of the pentobarbital sodium API, and provided records of the six 

(6) executions carried out by Mississippi in 2012 in response to an inquiry about the disposition 

of five (5) vials of the pentobarbital sodium API that may have left the possession of the MDOC 

since June 2012. 

164. By these calculated redactions of documents produced in response to a speciiib 

request for information about the use, disposal, or transfer ofMDOC's pentobarbital sodium API, 

MDOC seeks to mislead the public to believe that several vials of the pentobarbital sodiumAPI in 

MDOC's possession were used in the executions the state conducted in 2012. This is impossible 

given the fact - known through records MDOC previously disclosed - that the API was not in 
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MDOC's possession until after five (5) of the six (6) e:><:ecutions carried out in 2012 had already 

occurred.11 

165. In response to requests for records submitted from May through July 2015, MDOC 

claimed attorney client privilege and work product doctrine protect the disclosure of records 

responsive to the requests. 

166. Counsel for Plaintiffs were previously able to identify the supplier of MDOC's 

lethal injection drugs through their own investigation, see footnote 10 supra, butMDOC has since 

purchased new vecuronium bromide and potassium chloride (the second and third drugs in the 

e:><:ecution series), and the identity of the supplier of these drugs is unknown. 

167. Further, in response to an August 5, 2015 request for public records, MDOC 

provided 16 pages of redacted records indicating that the Department purchased 290 bottles of 

midazolam (containing 50mg/10mL each) from a supplier sometime in 2015. The name and all 

other identifying information regarding the supplier(s) is redacted. The date of purchase and/or 

receipt of the midazolam is redacted from all records e:><:cept for the year. 12 

168. MDOC maintains a policy of secrecy with regard to where and from whom they 

purchase lethal injection drugs, and how and where those drugs are prepared for use in executions. 

11 The April 13, 2015 ivIDOC Public Records Act response was also inconsistent with the statement of counsel for the 
1IDOC in a March 2, 2015 hearing in the chancery court case brought by the MacArthur Justice Center against MDOC. 
Counsel asserted then that the unaccounted-for pentobarbital sodium API had been destroyed because it had passed 
its expiration date. All documents produced by MDOC, however, demonstrate that all of the sodium pentobarbital 
AP! purchased from Brister Brothers had the same expiration date - May 20, 2015. 

12 A redacted "supply inventory form" provided by .tvIDOC appears to indicate "29 boxes" as the "amount received" 
ofroidazolam on July 27, 2015. but the purchase and receipt date is redacted from the receiving form and invoice 
provided by MDOC. 
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169. States continue to have difficulty purchasing lethal injection drugs. Consequently, 

Defendants may change their protocol or purchase different drugs or active phannaceutical 

ingredients from different manufacturers before the next scheduled execution. 

170. No execution is currently scheduled in the State of Mississippi. MDOC has 

repeatedly asserted in pleadings in the Chancery Court for the First Judicial District of Hinds 

County, Mississippi and in the Mississippi Supreme Court that Plaintiffs' counsel in this case has 

no irmnediate need for unredacted records related to its supply of lethal injection drugs because 

there are no current execution dates and the pentobarbital sodium API was set to expire on May 

20, 2015. 

171. On July 28, 2015, minutes after Defendants noticed this Court of an amended lethal 

injection protocol, the State moved the Mississippi Supreme Court to set an execution date for 

Plaintiff Richard Jordan within 30 days. The Mississippi Supreme Court has taken no action on 

the motion. 

172. Defendants have never compounded pentobarbital sodium AP! into a sterile 

injectable fonn, and Defendants have never used compounded drugs in an execution. Plaintiffs' 

executions may be the first in which Defendants use compounded pentobarbital. 

173. Defendants have failed to disclose any infonnation as to their ability to or history 

of successfully compounding pentobarbital sodium API into a sterile injectable form for use in 

executions. 

J 74. Defendants have also failed to disclose what information, if any, they have 

researched, gathered, or relied upon to evaluate the efficacy or effect of compounded pentobarbital 

or midazolam when used for an execution. 
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175. A request for public records submitted by couusel for Plaintiffs to MDOC on 

August 5, 2015 sought (among other items) any records as to whether midazolam is "ultra short0 

acting barbiturate or other similar drug" in Miss. Code Ann. § 99-19-51 and any records as to all 

drugs MDOC has contemplated for use as the first drug in its lethal injection protocol. The 

Department did not disclose any records responsive to these paragraphs of the request. 

176. Defendants' failure to disclose the manufacturer of active pharmaceutical 

ingtedients deprives Plaintiffs of any means to assess the purity of the API :from which the 

injectable form ofpentobarbital has or will be made; whether the AP! has been diluted with any 

substances which could impact the potency of the final product; whether the AP! is contaminated 

with either particulate foreign matter or a microbial biohazard that could lead to a severe allergic 

or neurotoxic reaction upon injection and several other similar issues. 

177. Defendants will not disclose to Plaintiffs where and when they plan to compouud 

lethal injection drugs, or the training and qualifications of the individuals who will participate in 

and supervise the compounding process. Plaintiffs have no way to assess the qualifications of the 

compouuding pharmacy, whether the facility is actually equipped to make sterile injectable drugs 

such as pentobarbital, or whether the facilities are equipped to conduct any testing on the identity 

and/ or purity of the API. 

178. Defendants' policy of secrecy, their refusal to disclose to Plaintiffs the 

manufacturer and/or supplier of active pharmaceutical ingredients and other lethal injection drugs 

purchased for use in executions, and their failure to disclose where, how, and when they intend to 

try to compouud API into a sterile injectable form violates Plaintiffs' rights to be free from cruel 

and uuusual punishment, to due process, and to access to the courts. 
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F. MISSISSIPPI'S DECISION TO USE MlDAZOLAM IN LETHAL INJECTION EXECUTIONS 

179. On July 28, 2015, Defendants filed notice with this Court ofa change to theirlethal 

injection protocol. The amended protocol is identical to the March 2012 protocol save for the 

provision that, in the event of the unavailability of pentobarbital, 500 milligrams of midazolam 

will be substituted as the first drug in the three-drug series. 

180. During ongoing litigation regarding violations of the state public records act by 

MDOC (see ,r 161), the presiding Chancery Judge questioned MDOC's attorney regarding the 

steps MDOC would have to take in the event the Department could no longer obtain pentobarbital. 

MDOC counsel answered: "Well, our statute says ultra short-acting barbiturate or other similar 

drug. We are already limited." In the same colloquy, MDOC counsel stated, "counsel for the state 

is not interested in using [midazolam] right now and that's not an option for this counsel at this 

point, which means that you've got to find something else and there's a whole process that would 

be involved in trying to find an alternative anesthetic." 

181. A request for public records submitted by counsel for Plaintiffs to MDOC on 

August 5, 2015 sought (among other items) any records as to whether midazolam is "ultra short

acting barbiturate or other similar drug" in Miss. Code Ann. § 99- I 9-51 and any records as to all 

drugs MDOC has contemplated for use as the first drug in its lethal injection protocol. The 

Department did not disclose any records responsive to these paragraphs of the request, and have 

provided no records as to any research, assessment, consultation, or other actions taken by the 

Department prior to amending its protocol to provide for the use of midazolam. 

182. MDOC has made no amendments to its lethal injection protocol to account for the 

important differences in pharmacology and physical effect between sodium thiopental, the 

manufactured ultra short-acting barbiturate originally used in lethal injections in the state, and 
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compounded pentobarbital (a non-FDA-approved, short- or intermediate-acting barbiturate) or 

midazolam ( a drug in a wholly different class, benzodiazepines ). 

183. The Mississippi protocol does not provide for any procedural safeguards which 

have been added to the revised lethal injection protocols ofother jurisdictions in an effort to reduce 

the substantial risk of serious harm that results from failures in the administration oflethal injection 

drugs. Importantly the MDOC protocol does not provide any instruction, timeline, procedure, or 

training for assessing the level of anesthetic depth of the prisoner prior to the administration of the 

second and third drug in the three-drug series. 

184. Aside from providing for the use of midazolam as the first drug in a three-drug 

series, the Mississippi protocol in no way resembles the Chart D protocol that Oklahoma's 

Department of Corrections has adopted (following the botched execution of Mr. Lockett), which 

is the subject of litigation in federal court in Oklahoma and was the subject of the United States 

Supreme Court opinion in Glossip v. Gross. 

185. Furthermore, the July 2015 protocol only provides for the use of midazolam in 

executions conducted by MDOC where a sufficient quantity of pentobarbital is unavailable. 

186. Defendants have stated that MDOC is unable to obtain pentobarbital in any form. 

187. However, other state departments of corrections continue to obtain and utilize 

compounded pentobarbital in lethal injection executions. The States of Texas and Missouri, not to 

mention Georgia, 13 have had no difficulty obtaining pentobarbital or using it to carry out 

executions by letbal injection. 

13 Since 2014, Georgia has conducted four (4) executions using pentobarbital in a single~drug lethal injection protocol, 
most recently in January 2015. 
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188. Texas and Missouri each carried out more executions than any other state in 2014 

(1 O executions each), and combined, these two states account for 80 percent of the executions in 

2015 to date (16 of the 20 executions). All executions conducted by Texas and Missouri in 2014 

and 2015 have involved the use ofpentobarbital in a single-drug lethal injection protocol. 

189. Furthermore, Texas is known to have twice obtained new supplies of pento barbital 

just this year, fustin March 2015, and as recently as May 2015. 

190. In just the last week of September 2015, the Texas Department of Criminal Justice 

provided three vials of compounded pentobarbital to its counterpart in Virginia to be used in a 

scheduled execution. On information and belief, it is not unusual for departments of corrections in 

the executing states to transfer, exchange, or sell execution drugs to each other. 

Pharmacology of Midazolam 

191. Unlike sodium tbiopental and pentobarbital, both classified as barbiturates, 

midazolarn is classified as a benzodiazepine, a class of drugs including Valium, Xanax, and 

Klonopin that are commonly used in the treatment of anxiety and panic disorders. Midazolarn is · 

incapable of inducing a "deep, comalike unconsciousness." Midazolarn acts to depress the activity 

of the central nervous system ("CNS"), but the depth of that depression is limited, and even a large 

dose ofmidazolam will not result in unconsciousness or general anesthesia. 

192. There is no pharmacological equivalency between benzodiazepines and 

barbiturates when evaluated using the criteria of chemical (atomic) structures, mechanisms of 

action, magnitude of pharmacological effect produced ( considering partial versus full effects, as 

well as ceiling effects), approved and known therapeutic uses, or drug abuse and dependence 

properties. 
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193. This lack of pharmacological equivalency between benzodiazepines and 

barbiturates is also reflected by the different scheduling of these drugs by the DEA. 

194. Both benzodiazepines and barbiturates act upon the same type of receptor complex 

in the brain, the GABAA receptor-chloride ion channel complex ("GABA receptor"). When the 

GABA receptor is acted upon, chloride ion channels open. The influx of chloride ions from the 

outside of the neuron to the inside causes a decrease in electrical activity of the neuron, neuronal 

inhibition, and ultimately CNS depression. 

195. However benzodiazepines and barbiturates exhibit different mechanisms of action 

upon the receptor complex. These different mechanisms significantly impact the form and extent 

of the effect of these two drug classes on the GABA receptor. 

196. Benzodiazepines (such as midazolarn) require the presence of GABA, an inhibitory 

neurotransmitter in the brain, to exhibit any effect on the GABA receptor. GABA is a limited 

resource as it is made and released by inhibitory neurons, which are finite in number. GABA must 

be released and must act upon the GABA receptor at the same time as the benzodiazepine for drugs 

like midazolam to produce an inhibitory neuronal effect. Further, the presence of a benzodiazepine 

only increases the frequency at which the GABA receptor complex opens, not the duration of that 

opening. As a result of their mechanism of action, benzodiazepines can only produce a partial 

pharmacological effect. 

197. In contrast, barbiturates do not require the presence of GABA to act upon the 

GABA receptor. Barbiturates can cause neuronal inhibition even when GABA is not present. 

Further, unlike benzodiazepines, barbiturates increase the duration of opening at the GABA 

receptor such that activity of the neuron is completely shut down, resulting in electrical silence. 
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198. Midazolam has a ceiling effect that is not present in barbiturates. A ceiling effect 

refers to a limit on the magnitude of the produced effect of a drug as the dose is increased. 

Midazolam's ceiling effect is a direct result of the mechanism of action described above, and 

-;,xplains why benzodiazepines are incapable of rendering a person unconscious and insensate to 

pain. 

199. Injection of an IV bolus of 500 milligrams ofmidazolam, as called for by the July 

2015 MDOC protocol, would produce a brain concentration many times higher than the 

concentration at which the ceiling effect is observed. 

200. However, increasing the dose of midazolam above the amount necessary to reach 

the ceiling effect will have no additional effect on the neurons. 

201. Thus even at concentrations ofmidazolam at or above the concentration at which 

the ceiling effect is observed, the drug cannot be relied upon to render a person anesthetized and 

insensate to pain. 

Midazolam Is Not an Ultra Short-Acting Barbiturate or Other Similar Drug 

202. The Mississippi legislature has directed that the manner of execution for individuals 

sentenced to death be "by continuous intravenous administration of a lethal quantity of an ultra 

short-acting barbiturate or other similar drug in combination with a chemical paralytic agent until 

death is pronounced by the county coroner where the execution takes place or by a licensed 

physician according to accepted standards of medical practice." Miss. Code Ann. § 99-19-51. 

203. Unable to obtain Sodium Pentothal or Nembutal, and having declared its inability 

to obtain pentobarbital sodium API, MDOC has now purchased midazolam to be used as the first 

drug in the three-drug series. 
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204. Midazolam is not an ultra short-acting barbiturate like Sodium Pentotbal. 

Midazolarn is not a short- or intermediate-acting barbiturate like pentobarbitaL Midazolam is not 

a barbiturate at all. Ratber midazolarn belongs to the benzodiazepine class of drugs. 

205. An understanding of tbe phannacological differences between barbiturates and 

benzodiazepines is of the utmost importance when a benzodiazepine like midazolarn is planned 

for use as tbe first drug in a tbree-drng protocol for execution by lethal injection. Where tbe first 

drug does not act swiftly and effectively to anesthetize the prisoner such that he is both unconscious 

and insensate before the executioner rnjects the second and third drugs, there. is a substantial risk 

of severe pain and suffering. 

206. It was witb this understanding in mind that the Mississippi legislature specifically 

directed the use of an ultra short-acting barbiturate or other similar drug for use in lethal injections. 

207. There is no phannacological equivalency between midazolarn and ultra short

acting barbiturates when evaluated using the criteria of chemical (atomic) structures, mechanisms 

of action, magnitude of pharmacological effect produced ( considering partial versus full effects, 

as well as ceiling effects), approved and known therapeutic uses, or drug abuse and dependence 

properties (as reflected by the different scheduling of these drugs by the DEA). 

208. Any chemical that is not pharmacologically equivalent to an ultra short-acting 

barbiturate cannot serve as a valid pharmacological substitute. 

209. The current MDOC execution protocol does not account for tbe difference between 

an ultra short-acting barbiturate and midazolarn, a benzodiazepine. The protocol simply substitutes 

midazolarn for pentobarbital, which is in term substituted for Sodium Pentothal, with no other 

changes to the procedure. 
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210. The Mississippi protocol does not provide for any procedural safeguards which 

have been added to the revised lethal injection protocols of other jurisdictions in an effort to reduce 

the substantial risk of serious harm that can result from failures in the administration of lethal 

injection drugs. lmportantly the MDOC protocol does not provide any instruction, timeline, 

procedure, or training for assessing the level of anesthetic depth of the prisoner prior to the 

administration of the second and third drug in the three-drug series. 

CLAIMS FOR RELIEF 

Count I.A.: Use of Compounded Pentobarbital in a Three-Drug Lethal Injection Protocol 
Violates Plaintiffs' Right to be Free from Cruel and Unusual Punishment under the Eighth 

and Fourteenth Amendments to the United States Constitution and Article 3, Sections 14 
and 28 of the Mississippi Constitution 

211. Plaintiffs reallege and incorporate by reference the allegations contained in iMf 39 

to 210. 

212. Defendants claim they can no longer purchase Sodium Pentothal, as detailed supra. 

Sodium Pentothal, also known as sodium thiopental, is among the ultra short-acting barbiturates 

authorized by the Mississippi lethal injection statute and necessary to ensure that a prisoner is 

properly anesthetized prior to the administration of the second and third drugs in the state's lethal 

injection protocol. 

213. Defendants also claim they no longer possess an FDA-approved form of 

pentobarbital, whose classification as a short- or intermediate-acting barbiturate renders its use in 

executions (even in its FDA-approved form) a direct violation of the Mississippi statute. 

214. MDOC's decision to act contrary to the Mississippi statute for method of execution 

violates Plaintiffs' rights to be free from cruel and uousual punishment and to due process, as 

guaranteed by the United States and Mississippi Constitutions, and as discussed in claim II infra. 

39 



Case 3:15-cv-00295-HTW-LRA Document 50 Filed 09/28/15 Page 40 of 58 

215. Defendants plan to use a compounded form of pentobarbital made from active 

pharmaceutical ingredients of unknown origin that may be counterfeit,. contaminated, or 

ineffective. 

216. In the alternative, Defendants intend to compound the drug by some other means 

pursuant to an unknown process and protocol, and by individuals with unknown qualifications. 

217. The Eighth Amendment to the United States Constitution, applicable to the states 

through the Fourteenth Amendment, and the corresponding provisions of the Mississippi 

Constitution, prohibit the infliction of unnecessary pain in the execution ofa death sentence. 

218. Because it is nearly impossible to determine with certainty whether a prisoner will 

suffer serious and needless pain and suffering during an execution, the question of whether a 

particular execution procedure will inflict such pain and suffering involves an inquiry as to whether 

the prisoner is subject to a substantial or intolerable risk of serious harm. 

219. Such a substantial or intolerable risk of serious harm may occur when a state lacks 

a clear protocol for lethal injection, when experience with the procedure demonstrates that there 

are foreseeable problems, or when it is known that the drugs intended for use in lethal injections 

will very likely result in the prisoner suffering intense pain that an alternative procedure would not 

cause. 

220. The Defendants' decision to use a previously untried form ofpentobarbital created 

with unknown and unregulated ingreclients through an unknown and unregulated compounding 

process creates a substantial and intolerable risk that the pentobarbital will be counterfeit, 

contaminated, degraded, expired, or sub-potent, resulting in the infliction of cruel and unusual 

punishment. 
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221. The Defendants' untried and untested drugs create a substantial risk that Plaintiffs 

will suffer unnecessary and excruciating pain either hy the injection of the compounded 

pen to barbital causing a painful reaction itself, or by the compounded pen to barbital failing to work, 

resulting in a torturous death by life suffocation and cardiac arrest. 

222. Thus, Mississippi's planned use of compounded pentobarbital as the first drug in a 

three-drug series, which is completed with the intravenous administration of a chemical paralytic 

agent and potassium chloride, creates a substantial risk of serious harm and severe pain to 

Plaintiffs. 

223. There is a feasible alternative which could substantially reduce the risk of severe 

pain and serious harm presented by the continuous intravenous administration of compounded 

pentobarbital in combination with a chemical paralytic agent and potassium chloride. 

224. The use of an FDA-approved, ultra short-acting barbiturate in a single-drug 

protocol is a feasible and available alternative which would significantly reduce the substantial 

risk of severe pain presented by Mississippi's current procedure. Other jurisdictions have already 

moved towards the use of a single-drug anesthetic-only protocol. 

225. If no FDA-approved ultra short-acting barbiturate can be legally sold to a 

department of corrections for use in executions, and only in that event, the use of an FDA-approved 

short- or intermediate-acting barbiturate in a single-drug protocol is a feasible and available 

alternative which would significantly reduce the substantial risk of severe pain presented by 

Mississippi's current procedure. 

226. If the alternatives pied in 11 224 to 225 are not legally available, and only in that 

event, the use of an ultra short-acting barbiturate, compounded by a duly licensed compounding 

pharmacy, tested for integrity, purity, and potency by a laboratory unaffiliated with the 
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compounding pharmacy industry or a department of corrections, and used in a single-drug 

anesthetic-only protocol (without a paralytic agent or potassium chloride), is a feasible and 

available alternative which would significantly reduce the substantial risk of severe pain presented 

by Mississippi's current procedure. 

227. If the alternatives pied in 'j'j 224 to 226 are not legally available, and only in that 

event, the use of a short- or intermediate-acting barbiturate, compounded by a duly licensed 

compounding pharmacy, tested for integrity, purity, and potency by a laboratory unaffiliated with 

the compounding pharmacy industry or a department of corrections, and used in a single-drug 

anesthetic-only protocol (without a paralytic agent or potassium chloride), is a feasible and 

available alternative which would significantly reduce the substantial risk of severe pain presented 

by Mississippi's current procedure. 

228. Defendants' refusal to adopt these alternatives for the executions of Plaintiffs, in 

the face of these documented advantages, without a legitimate penological justification for 

adhering to its current method of execution, constitutes cruel and unusual punishment prohibited 

by the Eighth Amendment. 

229. To the extent that Defendants' refusal to adopt the single-drug anesthetic-only 

barbiturate technique is based on the requirements of Miss. Code Ann. §99-19-51, that part of the 

statute which requires the use of a "chemical paralytic agent" in executions should be held 

unconstitutional as contrary to the Eighth Amendment. 

230. For the reasons set forth above, Defendants are deliberately indifferent to Plaintiffs' 

constitutional rights. 
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231. This Court has the jurisdiction and authority to enter a declaratory judgment, and a 

preliminary and pennanent injunction to prevent the violations of the Eighth and Fourteenth 

Amendments alleged in Count I.A. 

Count J.B.: Use ofMidazolam in a Three-Drug Lethal Injection Protocol Violates 
Plaintiffs' Right to be Free from Cruel and Unusual Punishment under the Eigbth and 

Fourteenth Amendments to the United States Constitution and Article 3, Sections 14 and 
28 of the Mississippi Constitution 

232. Plaintiffs reallege and incorporate by reference the allegations contained in 11 39 

to 231. 

233. Defendants claim they can no longer purchase Sodium Pentothal, as detailed szpra. 

Sodium Pentothal, also !mown as sodium thiopental, is among the ultra short-acting barbiturates 

authorized by the Mississippi lethal injection statute and necessary to ensure that a prisoner is 

properly anesthetized prior to the administration of the second and third drugs in the state's lethal 

injection protocol. 

234. Defendants also claim they no longer possess an FDA-approved fonn of 

pentobarbital, whose classification as a short- or intennediate-acting barbiturate renders its use in 

executions (even in its FDA-approved form) a direct violation of the Mississippi s:atute. 

235. Defendants further claim they have been unsuccessful at obtaining pentobarbital is 

any form despite the fact that several other jurisdictions have obtained and utilized compounded 

pentobarbital in lethal injection executions this year. 

236. On July 28, 2015, MDOC amended its lethal injection protocol. The current 

protocol now provides for the use of midazolam as the first drug in the series in the event of the 

unavailability ofpentobarbital. No other changes were made to the protocol. 

43 



Case 3:15-cv-00295-HTW-LRA Document 50 Filed 09/28/15 Page 44 of 58 

237. The Eighth Amendment to the United States Constitution, applicable to the states 

through. the Fourteenth Amendment, and the corresponding provisions of the Mississippi 

Constitution, prohibit the infliction of unnecessary pain in the execution of a death sentence. 

23 8. Because it is nearly impossible to determine with certainty whether a prisoner will 

suffer serious and needless pain and suffering during an execution, the question of whether a 

particular execution procedure will inflict such pain and suffering involves an inquiry as to whether 

the prisoner is subject to a substantial or intolerable risk of serious harm. 

239. Such a substantial or intolerable risk of serious harm may occur when a state lacks 

a clear protocol for lethal iajection, when experience with the procedure demonstrates that there 

are foreseeable problems, or when it is known that the drugs intended for use in lethal injections 

will very likely result in the prisoner suffering intense pain that an alternative procedure would not 

cause. 

240. The Defendants' decision to use midazolam as the first drug in its lethal injection 

series in the event of the unavailability of pentobarbital creates a substantial and intolerable risk 

that the Plaintiff will not be anesthetized and insensate prior to the administration of the second 

and third drugs, resulting in the iufliction of cruel and unusual punishment, a torturous death by 

life suffocation and cardiac arrest. 

241. Midazolam is not a barbiturate. Rather, midazolarn 1s classified as a 

benzodiazepine, the same class of drugs as Valium, Xanax, and Klonopin. 

242. There is no pharmacological equivalency between benzodiazepines and 

barbiturates when evaluated using the criteria of chemical (atomic) structures, mechanisms of 

action, magnitude of pharmacological effect produced ( considering partial versus full effects, as 
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well as ceiling effects), approved and known therapeutic uses, or drug abuse and dependence 

properties (as reflected by the different scheduling of these drugs by the DEA). 

243. Unlike barbiturates, benzodiazepines have a ceiling effect. This ceiling effect 

restricts the magnitude of pharmacological effects that can be produced by midazolam, and is a 

direct result of benzodiazepines' mechanism of action. Barbiturates have a different mechanism 

of action and therefore do not exhibit a ceiling effect. 

244. Injection of an IV bolus of 500 milligrams of midazolam, as called for by the July 

2015 MDOC protocol, would produce a brain concentration many times higher than the 

concentration at which the ceiling effect is observed. 

245. However, increasing the dose _of midazolam above the amount necessary to reach 

the ceiling effect will have no additional effect on the neurons. 

246. Thus even at concentrations ofmidazolam at or above the concentration at which 

the ceiling effect is observed, the drug cannot be relied upon to render a person anesthetized and 

insensate to pain. 

247. Mississippi's planned use of midazolam as the first drug in a three-drug series, 

which is completed with the intravenous administration of a chemical paralytic agent and 

potassium chloride, creates a substantial risk of serious harm and severe pain to Plaintiffs. 

248. There is a feasible alternative which could substantially reduce the risk of severe 

pain and serious harm presented by the continuous intravenous administration of midazolam in 

combination with a chemical paralytic agent and potassium chloride. 

249. The use ofa single-drug anesthetic-only protocol as set forth in ,r,r 224 to 227 above 

is a feasible and available alternative which would significantly reduce the substantial risk of 
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severe pam presented by the use of midazolaro as the first drug in a three-drug series. Other 

jurisdictions have already moved towards the use of a single-drug anesthetic-only protocol. 

250. Defendants' refusal to adopt these alternatives for the executions of Plaintiffs, in 

the face of their documented advantages, without a legitimate penologicaljustification for adhering 

to its current method of execution, constitutes cruel and unusual punishment prohibited by the 

Eighth Amendment. 

251. To the extent that Defendants' refusal to adopt the single-drug anesthetic-only 

barbiturate technique is based on the requirements of Miss. Code Ann. §99-19-51, that part of the 

statute which requires the use of a "chemical paralytic agent" in executions should be held 

unconstitutional as contrary to the Eighth Amendment. 

252. For the reasons set forth above, Defendants are deliberately indifferent to Plaintiffs' 

constitutional rights. 

253. This Court has the jurisdiction and authority to enter a declaratory judgment, and a 

preliminary and permanent injunction to prevent the violations of the Eighth and Fourteenth 

Amendments alleged in Count I.B. 

Count II: Failure to Use an Ultra Short-Acting Barbiturate or Other Similar Drug 
as Directed by Mississippi Statute Violates Plaintiffs' Right to be Free from Cruel and 

Unusual Punishment and Right to Due Process under the Eighth and Fourteenth 
,Amendments to the United States Constitutio.n 

254. Plaintiffs reallege and incorporate by reference the allegations contained in ,r,r 39 

to 253. 

255. The Mississippi legislature has directed that the manner of execution for individuals 

sentenced to death be "by continuous intravenous administration of a lethal quantity of an ultra 

short-acting barbiturate or other similar drug in combination with a chemical paralytic agent until 
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death is pronounced by the county coroner where the execution takes place or by a licensed 

physician according to accepted standards of medical practice." Miss. Code Ann. § 99-19-51. 

256. Plaintiffs have a life and liberty interest created by the requirement of an "ultra. 

short-acting barbiturate or other similar drug" in Section 99-19-51. This interest is protected by 

the Due Process Clause of the F onrteenth Amendment. 

257. Prior to 2011, Defendants used Sodium Pentothal (also known as sodium 

thiopental) as the first drug in a three-drug lethal irrjection protocol. Sodium Pentothal is classified 

as an ultra short-acting barbiturate. This classification is based on the dmg's speed of onset and 

duration of effect. 

258. By the enactment of Miss. Code Ann.§ 99-19-51, the Mississippi legislature has 

directed that use of an ultra short-acting barbiturate is necessary to ensure that a prisoner is properly 

anesthetized prior to the administration of the second and third drugs. ln addition to creating a life 

and liberty interest protected by the Fourteenth Amendment, the statute's legislative determination 

of the method of minimizing the risks of torturous harm in Mississippi executions is relevant for 

Eighth Amendment purposes. 

259. Defendants claim they can no longer purchase Sodium Pentothal, as detailed supra. 

As a result, MDOC amended its protocol to allow for the use of pentobarbital as the first drug in 

the three-drug series where Sodium Pentothal is unavailable. 

260. Pentobarbital- even in its FDA-approved form- is not classified as an ultra short

acting barbiturate. Rather it is classified as a short- or intermediate-acting barbiturate. This 

classification recognizes the slower speed of onset of pentobarbital when compared to an ultra 

short-acting barbiturate. 
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261. While the Mississippi statute provides for use of an "ultra short-acting barbiturate 

or other similar drug," pentobarbital is not sufficiently similar to an ultra short-acting barbiturate 

as to be considered an "other similar drug" within the meaning of a statute. This is true even for 

FDA-approved pentobarbital, let alone for compounded pentobarbital made from unknown active 

pharmaceutical ingredients, as MDOC intends to now use. 

262. Defendants have further amended the MDOC protocol to provide for the use of 

midazolam as the :first drug in a three-drug series in the event of the unavailability of pentobarbital. 

263. Midazolam is not a barbiturate. Rather, midazolam is classified as a 

benzodiazepine, the same class of drugs as Valium, Xanax, and Klonopin. 
I 

264. There is no pharmacological equivalency between benzodiazepines and 

barbiturates when evaluated using the criteria of chemical (atomic) structures, mechanisms of 

action, magnitude of pharmacological effect produced ( considering partial versus full effects, as 

well as ceiling effects), approved and known therapeutic uses, or drug abuse and dependence 

properties (as reflected by the different scheduling of these drugs by the DEA). 

265. MDOC's decision to use compounded pentobarbital or midazolam as the first drug 

in its upcoming executions is in clear violation of Miss. Code Ann. § 99-19-51. As such this 

decision violates Plaintiffs' rights guaranteed by the Eighth Amendment to the United States 

Constitution. 

266. MDOC's decision to use compounded pentobarbital or midazolam as the first drug 

in its upcoming executions further violates Plaintiffs' right, guaranteed by the Fourteenth 

Amendment to the United States Constitution, to not be executed except in accordance with 

Section 99-19-51. Mississippi law provides no adequate post-deprivation remedy for the harm that 
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will be caused by Defendants' denial of Plaintiffs' right to be executed only with the use of an 

ultra short-acting barbiturate or other similar drug. 

267. For the reasons set forth above, 11DOC's failure to use an ultra short-acting 

barbiturate as required by Miss. Code Ann. §99-19-51 creates an unacceptable risk of severe pain 

and serious harm in violation of the Eighth Amendment, and violates Plaintiffs' due process 

guarantees under the Fourteenth Amendment. 

268. This Court has the jurisdiction and authority to enter a declaratory judgment, and a 

preliminary and permanent injunction to prevent the violations of the Eighth and Fourteenth 

Amendments alleged in Count II. 

Count III: Mississippi's Continued Use of a Three-Drug Protocol in the Face of Evolving 
Standards of Decency Which Reqnire Abandonment of the Use of a Chemical Paralytic 

Agent and Potassium Chloride, Violates Plaintiffs' Right to be Free from Cruel and 
Unusual Punishment under the Eighth and Fourteenth Amendments to the United States 

Constitution and Article 3, Sections 14 and 28 of the Mississippi Constitution 

269. Plaintiffs re-allege and incorporate by reference the allegations contained in ,i,i 39 

to 268. 

270. "The basic concept underlying the Eighth Amendment is nothing less than the 

dignity of man .... The Amendment must draw its meaning from the evolving standards of 

decency that mark the progress of a maturing society." Atkins v. Virginia, 536 U.S. 304, 311-312 

(2002) (quoting Trop v. Dulles, 356 U.S. 86 (1958)). The United States Supreme Court has 

repeatedly looked to legislation enacted by the states as the "clearest and most reliable objective 

evidence of contemporary values," id. at 312 (quoting Penry v. Lynaugh, 492 U.S. 302, 331 

(1989)), relying on such legislative evidence of evolving trends to narrow the classes of those 

individuals we seek to punish through the death penalty and to determine the suitability of those 

methods and protocols by which we carry out such sentences. 
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271. Defendants can no longer purchase Sodium Pentothal, as detailed supra. 

Defendants have not used Sodium Pentothal in an execution since 2010. 

272. Defendants have amended their lethal injection protocol to provide for the use of 

pentobarbital in the event that Sodium Pentothal is unavailable. In executions conducted in 2011 

and in 2012, MDOC used pentobarbital as the first drug in its three-drug lethal injection protocol, 

in place of Sodium Pentothal. 

273. These eight (8) executions used the FDA-approved form ofpentobarbital, marketed 

as Nembutal and purchased by MDOC in March 2011. 

274. Defendants no longer possess an FDA-approved form of pentobarbital. Instead 

Defendants have purchased pentobarbital sodium API to be compounded into injectable 

pentobarbital for use in upcoming lethal injections. 

275. Defendants have also amended the MDOC lethal injection protocol to provide for 

the use of midazolam as the first drug in its three-drug series in the event a sufficient quantity of 

pentobarbital is unavailable. As detailed supra, defendants have purchased midazolam from an 

unknown source on an unknown date. 

276. Mississippi's decision to continue use of a three-drug lethal injection protocol runs 

contrary to the trend towards single-drug anesthetic-onlyprotocols employed successfully by other 

states in recent years. 

277. No state has used pentobarbital in a three-drug protocol this year (with 20 

executions having been conducted by five states to date). Only Oklahoma used pentobarbital in a 

three-drug protocol in 2014, accounting for just two (2) of the 35 executions conducted by seven 

(7) states last year. 
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278. The chart below summarizes this evolving trend away from the use of three-drug 

lethal iajection protocols, particularly those involving pentobarbital. The execution methods, 

protocols, and drugs (as contained in the chart) track the lethal injection statutes propagated by 

state legislatures, as well as the lethal injection protocols propagated and implemented by state 

departments of corrections. 

3-drng 1-drug 3-drug 1-<lrug 3-drug 2-drog Other Total 
sodium sodium pen.tobarbita.l p~ntobarbital rnidazolam midazolam 
thionental tb:iol'lental 

2010 34 9 1 0 0 0 2 46 

TX, LA. OK, OH,WA OK VA.UT 
FL,MS, VA, 
AL,GA,AZ 

2011 7 1 31 4 0 0 0 43 

AL,GA,MO, OH OK, TX, SC, OH 
TX,AZ MS,AL,.(>.Z, 

GA,DE, VA, 
FL,ID 

2012 0 0 21 22 0 0 0 43 

OK,TX,MS, AZ, OH,ID, 
FL.DE TX. SD 

2013 0 0 12 24 2 0 I 39 

OK,FL,AL TX,GA, FL VA 
OH.AZ.MO 

2014 0 0 2 22 9 2 35 

OK TX,MO,GA FL OK OH,AZ 
2015 0 0 0 18 2 0 0 20-

(to date) 
GA. TX,MO FL,OK 

279. The trend towards abandonment of the three-drug protocol is evidence of the 

evolving standards of decency which inform the Eighth Amendment. From 2010 to 2012, of the 

132 executions conducted nationwide, over 70 percent (94 executions) were conducted using a 

three-drug protocol. Yet since 2013, just three states have conducted executions using a three-drug 

protocol, a total of 27 executions (29 percent) of the 94 conducted nationwide. Only 14 of these 

94 executions used pentobarbital in a three-drug series (15 percent of executions nationwide). Only 

13 of these 94 executions used midazolarn in a three-drug series (14 percent of executions 

nationwide). 
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280. Put another way, forty-seven of the fifty states punish murder without undertaking 

the risk of conscious, torturous pain and suffocation which is raised by the use of a chemical 

paralytic agent and potassimn chloride in the three-drug protocol. 

281. It follows that use of the three-drug protocol by Mississippi constitutes cruel and 

unusual punishment in violation of the Eighth Amendment. 

282. Defendants continued use of a three-drug lethal injection protocol, when other 

states have abandoned this method in favor of a single-drug, anesthetic-only protocol, violates 

Plaintiffs' right to be free from cruel and unusual punishment as guaranteed by the United States 

and Mississippi Constitutions. 

283. This Court has the jurisdiction and authority to enter a declaratory judgment, and a 

preliminary and permanent injunction to prevent the violations of the Eighth and Fourteenth 

Amendments alleged in Count III. 

Count IV: Violation of Plaintiffs' Right to Notice of the Defendants' Method of Execution 
under the Fourteenth Amendment to the United States Constitution and Article 3, 

Section 14 of the Mississippi Constitution 

284. Plaintiffs reallege and incorporate by reference the allegations contained in ,r,r 39 

to 283. 

285. Defendants can no longer purchase Sodium Pentothal, as detailed supra. Sodium 

Pentothal, also known as sodium thiopental, is an ultra short-acting barbiturate, required by 

Mississippi statute and necessary to ensure that a prisoner is properly anesthetized prior to the 

administration of the second and third drugs in the state's lethal injection protocol. 

286. Defendants also no longer possess an FDA-approved form of pentobarbital. 

287. Defendants have obtained active pharmaceutical ingredients from a compounding 

pharmacy to try to manufacture a sterile injectable form of pentobarbital. 
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288. Defendants have not disclosed to Plaintiffs where they have compounded, or where 

they intend to compound the raw ingredients to try to make a sterile injectable form of 

pentobarbital. 

289. Defendants have not disclosed to Plaintiffs the training or qualifications of the 

individuals responsible for trying to compound the raw ingredients to make a sterile injectable 

form ofpentobarbital. 

290. Furthermore, Defendants have obtained rnidazolam from an unknown source on an 

unknown date. Defendants have amended the MDOC lethal injection protocol to provide for the 

use of midazolarn as the first drug in the three-drug series in the event of the unavailability of 

pentoharbital. 

291. On information and belief, Defendants intend to execute Plaintiffs with drugs or 

ingredients that have never been used before in an execution in Mississippi. 

292. Under the due process clauses of the United States and Mississippi Constitutions, 

Plaintiffs are entitled to notice of the Defendants' intended method of execution, including 

information about the drugs Defendants have obtained and the steps by which any API will be 

compounded into a sterile injection to be used in executions. 

293. Defendants' failure to disclose the manufacturer of the active pharmaceutical 

ingredients it purchased to make pentobarbital, Defendants' failure to disclose the supplier of its 

recent purchase of midazolarn, and Defendants' failure to disclose how, where, and when they 

intend to try to compound any raw ingredients into sterile injectable solutions for use in executions 

violates Plaintiffs' rigbt to due process under the United States and Mississippi Constitutions. 

294. For the reasons set forth above, Defendants are deliberately indifferent to Plaintiffs' 

constitutional rights. 
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295. This Court has the jurisdiction and authority to enter a declaratory judgment, and a 

prelinunary and permanent injunction to prevent the violations of the Eighth and Fourteenth 

Amendments alleged in Count IV. 

Count V: Violation of Plaintiffs' Right of Access to the Courts under the First and 
Fourteenth Amendment to the United States Constitution and Article 3, Section 14 and 24 

of the Mississippi Constitution 

296. Plamtiffs reallege and incorporate by reference the allegations contamed in 11il 39 

to 295. 

297. Defendants can no longer purchase Sodium Pentothal, as detailed supra. Sodium 

Pentothal, also known as sodium thiopental, is an ultra short-acting barbiturate, required by 

Mississippi statute and necessary to ensure that a prisoner is properly anesthetized prior to the 

administration of the second and third drugs in the state's lethal injection protocol. 

298. Defendants also no longer possess an FDA-approved form ofpentobarbital. 

299. Due to the unavail~bility of FDA-approved pentobarbital, Defendants have 

changed theirlethal injection protocol by substituting a compounded form of pentobarbital for the 

FDA-approved drug Nembutal. 

300. Defendants have further amended their protocol to provide for the use of 

:midazolarn in the event of the unavailability ofpentobarbital. 

301. Defendants have purchased the active pharmaceutical ingredients forpentobarbital, 

and already have, or wm in the future, devise a way to try to compound the active pharmaceutical 

ingredients to create a sterile injectable form ofpentobarbital. 

302. Defendants have purchased roidazolam in an unknown form, from an unknown 

supplier, on an unknown date. 
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303. Defendants have asserted that the identity of the manufacturer and supplier oflethal 

injection drugs is confidential for fear the disclosure of such infonnation would forestall MDOC' s 

ability to obtrun lethal injection drugs in the future. MDOC will not tell Plaintiffs who 

manufactured the active pharmaceutical ingredients, who manufactured or supplied the 

midazolam, where lethal injection drugs have been or will be compounded, and the training and 

qualifications of the individuals who have or will compound the drugs. This infonnation is 

necessary in order for Plaintiffs to more fully determine the risks associated with Defendants' 

lethal injection drugs. 

304. Plaintiffs possess a right to file a legal challenge to enjoin their executions if 

Defendants' execution procedure presents a snbstantial risk of serious harm, in violation of the 

Eighth and Fourteenth Amendments to the United States Constitution. 

305. Plruntiffs also possess a right under the First and Fourteenth Amendments to the 

United States Constitution and Article 3, Section 24 of the Mississippi Constitution to have a 

reasonable opportunity to present legal claims implicating fundamental constitutional rights to the 

courts. 

306. Defendants' policy of secrecy prevents Plaintiffs from accessing all of the relevant 

information they need to mount an Eighth Amendment challenge to Defendants' lethal injection 

protocol, and thus violates their right of access to the courts. 

307. For the reasons set forth above, Defendants are deliberately indifferent to Plaintiffs' 

constitutional rights. 

308. This Court has the jurisdiction and authority to enter a declaratory judgment, and a 

preliminary and permanent injunction to prevent the violations of the Eighth and Fourteenth 

Amendments alleged in Count V. 
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PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs request that this Court: 

1. Grant a declaratory judgment that neither pentobarbital nor midazolarn are ultra

short acting barbiturates or other similar drugs and are therefore not permitted for 

lethal injection executions in Mississippi; 

2. Grant preliminary and permanent injunctive relief to enjoin the Defendants, their 

officers, agents, employees, and all persons acting in concert with them from 

executing Plaintiffs with any drug which is not an ultra short-acting barbiturate; 

3. Grant preliminary and permanent injunctive relief to enjoin the Defendants, their 

officers, agents, employees, and all persons acting in concert with them from 

executing Plaintiffs with either compounded pentobarbital or midazolarn, which are 

neither ultra-short acting barbiturates nor similar to ultra short-acting barbiturates; 

4. Grant a declaratory judgment that the words "in combination with a chemical 

paralytic agent" in Miss. Code Ann. §99-19-51 violate the Eighth and Fourteenth 

Amendment to the United States Constitution; 

5. Grant preliminary and permanent injunctive relief to enjoin the Defendants, their 

officers, agents, employees, and all persons acting in concert with them from 

executing Plaintiffs with compounded drugs; 

6. Grant preliminary and permanent injunctive relief to enjoin the Defendants, their 

officers, agents, employees, and all persons acting in concert with them from 

executing Plaintiffs with a three-drug series which includes a chemical paralytic 

agent and potassium chloride; 
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7_ Grant'preliminary and permanent injunctive relief to eajoin the Defendants, their 

officers, agents, employees, and all persons acting in concert with them from 

executing Plaintiffs until such time as Defendants can demonstrate the integrity, 

purity, potency, and legality of any and all controlled substances they intend to use 

for Plaintiffs' executions; 

8_ Grant preliminary and permanent injunctive relief to enjoin the Defendants, their 

officers, agents, employees, and all persons acting in concert with them from 

executing Plaintiffs without providing full and complete information about the 

drugs that Defendants intend to use in their execution, within sufficient time for 

Plaintiffs to raise any statutory or constitutional challenges to the use of said drugs. 

9. Grant preliminary and permanent injunctive relief to enjoin the Defendants, their 

officers, agents, employees, and all persons a~ting in concert with them from 

executing Plaintiffs until such time as Defendants can demonstrate that measures 

are in place to allow for Plaintiffs' execution in a manner that complies with the 

Eighth and Fourteenth Amendments to the United States Constitution; 

10. Award costs and attomey's fees pursuant to 42 U.S.C. §1988; and 
( 

11. Grant any such other relief that this Court detennines to be just and proper in these 

premises. 
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Dated: September 28, 2015 
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James W. Craig, MSB # 7798 
EnrilyM. Washington (pro hac vice) 
The Roderick & Solange MacArthur Justice Center 
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New Orleans, LA 70119 
(504) 620-2259 (p) 
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Counsel for Plaintifft Jordan and Chase 
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Isl Stacy Ferraro 
Stacy Ferraro, MSB no. 100263 
239 N. Lamar Street, Suite 604 
Jackson, MS 39201 
(601) 576-2322 (p) 
(601) 576-2319 (f) 
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Counsel for Intervenor Loden 

CERTIFICA1EOFSERVICE 

I hereby certify that I have filed this pleading with th.e Electronic Case Filing System of 

the United States District Court for the Southern District of Mississippi, and have thereby served 

counsel of record for the Defendants and the Intervenor in this case. 

This, the 28th of September, 2015. 

ls/James W Craig 
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IN THE CIRC\JIT COURT OF HARRISON COUNTY, MlSSISS!PPl 
FIRST JUDICIAL DISTRICT 

STATE OF MISSISSIPPI 

VS NO. !8,807 

RICHARD GERALD JORDAN 

FINAL JUDGMENT 

On thls day, April 24, 1998, the fifth (5th) day of this Mal, Court convened in the First 

Judicial District of Hamson County, Mississippi. The jury composed of David Mackay 

and eleven (11) others together with two (2) alternates all good and lawful citizens of the 

First Judicial of Harrison County, Mississippi, were placed in the jury box and the 

sentencing phase of Richard Gerald Jordan continued. After both parties rested, the jury 

received the instructions of the court, heard arguments of counsel and retired to the jury 

room to consider their verdict, with the exception of the alternates who were excused by 

the court. After their deliberations, the jury returned into open court with the following 

verdicts, to-wit: 

"We, the jury, unanimously find from the evidence beyond a reasonable · 
doubt that the following facts existed at the time of the commission of 
the Capital Murder. 

J ,) That the defendant actually kllled Edwina Marter. 

Next, we the jury, unanimously find that the aggravating circumstances of: 

L) Rlchard Jordan committed the Capital Murder while engaged in the 
crime of Kidnapping Edwina Marter_ 

2.) Richard Jordan committed the Capital Murder for pecuniary' gain. 
3.) Richard Jordan committed a Capital offense which was especially 

heinous. atrocious & cruel & whether the murder was conscienceless 
& pl tile;,. In support of this circumstance the State claims that 
Edwina Marter was murdered in execution style & that she was 
subjected to extreme mental torture caused by her abduction from tbe 
home wherein she was forced to abandon her unattended three year 

EXHIBIT 
340 1 ____ 7_ 



r 

Page 2 
Riobard Gerald Jordan 
18,807 

old child & removed to a wooded area at which time she wus shot 
in the back of the head by Jordan. 

exist beyond a reasonable doubt & are sufficient to us to impose the death penalty and 
that there are insufficient mitigating circ11mstances to out weigh the aggtavating 
circumstances and we further fmd unanimously that the defendant should suffer death." 

s/ David M. Mackay 
FOREMAN OF THE JURY 

A polling of thejuzy confirmed their verdict ... 

-
Thereupo11 the defendant~ placed at the bar of the court and was asked ifhe had 

anything to say as to why the sentence of the law should not be pronounced against him 

herein. No sufficient reasons were given. 

ORDERED that in accordance with the verdict of the Jury and the law, the Defendant, 

RJchard Gerald Jordan, for hls offense ofCapit~l Murder, is hereby soutenced to smfer 

death as provided by law. The date of e~ecution of this death sentence is set for Ma-y 2~, 

1998. 

ORDERED that me Defendant, Richard Gerald Jordan, is hereby remanded to the 

lawful cw:tody ofthe SheriffofHatrison County, Mississippi, for immediate 

transportation to the Mrudnmm Security Unit at the Mississippi State Penitentiary, 

Parchman, Mississippi, where at some time on the 26th day of May, 1998, M shall suffer 

the penalty of DEATH to be administered as provided l:>y law. 

ORDERED this the 24th day of .6J1!ll, 1998. 
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STATE OF OKLAHOMA 

COUNTY OF TULSA 

AY.FIDA VIT QF CRAIG W. STEVENS, J?l:l.D. 

PE'JIBONALLY APPEARED BEFORE ME, the undersigned autbori1y in and for the 

juijsdic1:ion aforesaid, the within-named Craig W. Stevens, Ph.D., who bei!)g by me first duly 

sworn, deposed and said: 

1. My mune is Craig w. Stevens, Ph.D. I am over eighteen years of age and am 

competent to give .sworn te$!!111onyin a court oflaw. I have personal kn.owledge of the matters and 

facts set forth in this affid!!.Vit. 

2. Iain a Professorof Pharmacology, a f4ll-tirne faculty member in the .department of 

Phl!l'tl1acology and Physiology at the College of Osteopathic Medicine, a unit of the Okl!!.homa 

State University, Centerior Health Sciences campus in Tulsa, Oklahoma. I have held this position 

since 2000. 

3. After receiving my Ph.D. in :Pharmacology from the Mayo Clinic, in Rochester, 

Minneso.ia,l.completed a z,year postdocforal fellowship at the. University of Minnesota Medical 

School in Minneapolis, Minnesota I secured a position as an Assistant Professor of Pharmacology 

with my present employer in 1990, and rose to Associ;ite Professor of Phanllacology in 1993. 

4. Besides my regqlar duties of teaching medical studet).ts, · pursuing research and 

scholarly actMties, and serving on college committees, I work parHime as a litigation consultant 

and/or expert wilness on .cases involving pharmacological issues, 

Sc On. March 6, 2016, I provided an amended litigation n;port .on issues related to 

lethlil injection executions in Mississippi in me case of Richard Jordan. et al., v. MarshaJl Fisher, 
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et al., no. 3:)5-cv-00295, in the United States District Court for the Southern District of 

Mississippi. 

6. A true and correct copy of that report is attached hereto. 

7. The matters contained in the March 2016 report are true and correct to the best of 

my knowledge. 

FURTHER AFFIAN.j_~A YETlI NAUGHT. 

· This the ~?'g;;y of March, 2016. 

~ 
Sworn to and subscribed before me, this the 9 ~y of March, 2016. 

e. bFFiC!ALSEAL 
ROBERT A PERRY 

NOTAAYPUBUC STA1E QF(l!(IJ.HOMA 
eommiSslon # 08000041 

My c.ommisslon E,.pires i2-2o-201S 

~l?kff 
My commission expires: Jd;)J.fJ 

1
/,;,, f}( f" 
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Re: Mississippi Lethal Injection Case 

Researched and written by: 
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1. Background and Qualifications of.the Author 

Craig W. Stevens, Ph.D., is the author of this report. He performed the medical and 
pharmacological literature research, the pharmacological calculations used to determine the 
blood levels of thiopental and midazolam, and completed the writing of the entirety of this 
report. Dr. Stevens is a Professor of Pharmacology, a full-time faculty member in the 
department of Pharmacology and Physiology at the College of Osteopathic Medicine, a unit of 
the Oklahoma State University, Center for Health Sciences campus in Tulsa, Oklahoma. 

After receiving his Ph.D. in Pharmacology from the Mayo Clinic, in Rochester, Minnesota, Dr. 
Stevens completed a 2 year postdoctoral fellowship at the University of Minnesota Medical 
School in Minneapolis, Minnesota, and secured a position as an Assistant Professor of 
Pharmacology with his present employer in 1990. He advanced through the academic ranks to 
Associate Professor of Pharmacology in 1993, and Professor of Pharmacology in 2000. 

Besides his regular duties of teaching medical students, pursuing research and scholarly 
activities, and serving on college committees, Dr. Stevens works part-time as a litigation 
consultant/expert witness on cases involving pharmacological issues. He has consulted in both 
civil and criminal cases, working with both the prosecution or plaintiff and the defendant. With 
regard to the pharmacological issues of lethal injection, he has consulted with the State as well 
as with Federal Public Defenders representing condemned inmates. 

Dr. Stevens was asked to investigate the pharmacological nature of midazolam regarding its use 
as a lethal injection drug and specifically (a) whether midazolam can be characterized as an 
"other similar drug" to an ultra short-acting barbiturate, such as thiopental (the original first 
drug used in the MS three drug lethal injection protocol), and (b) whether the use of midazolam 
as the first drug in Mississippi's three-drug lethal injection protocol creates a substantial risk of 
serious harm and severe pain to the condemned prisoner. 

Dr. Stevens' curriculum vitae (CV) is attached as Appendix A to this report. 

2. Midazolam and Thiopental are not Pharmacologically Equivalent 

A. Pharmacological Equivalency and Pharmacological Substitution 

Each drug has a unique chemical (atomic) structure and exerts a unique profile of pharmacological 
effects. Drugs are classified both by their chemical structures and by their therapeutic uses. Drugs 
that have very similar chemical structures are grouped together based on that structure. Drugs 
that have similar therapeutic uses are also grouped together by their therapeutic or 
pharmacological effects. 

Pharmacological equivalency is present when two or more drugs exhibit the same or closely 
similar pharmacological properties. It is a working principle used by physicians who often 
substitute drugs due to drug allergies or for reasons of cost. Pharmacological equivalency is also 
the guiding principle for the FDA to accept a generic version of the same branded drug (e.g. 
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Walgreen's ibuprofen, the generic form, is pharmacologically equivalent to Advil®, the branded 
formulation of ibuprofen. See Meredith 2003, Borgheini 2003). 

Pharmacological substitution is the act of using one drug in the place of another. It is axiomatic 
that in order to maintain the same pharmacological and therapeutic effect of two drugs, the drug 
that is substituted must have pharmacological equivalency to the new drug. 

There is no question that midazolam and thiopental are different drugs. The key question in 
substituting drugs for lethal injection is one of a pharmacological nature: Does midazolam have 
pharmacological equivalency to thiopental such that a valid pharmacological substitution can be 
made? Pharmacological equivalency between midazolam, a benzodiazepine, and thiopental, a 
barbiturate, is examined herein with respect to pharmacological classification by chemical 
{atomic) structure, mechanisms of action, partial and full effects of these agents and the 
'ceiling effect', therapeutic uses, and DEA scheduling of these agents. 

B. Pharmacological Classification of Midazolam and Thiopental 

Midazolam belongs to the class of drugs called benzodiazepines and thiopental is a member of the 
barbiturate class of drugs (Brenner and Stevens, 2013). The chemical structure of midazolam and 
thiopental are shown in the first row of Table 1 below (next page) to provide an accessible first 
exposure to the differences between the two drugs. The untrained eye clearly recognizes that 
midazolam and thiopental do not have similar structures and are not close analogs. The second row 
in Table 1 (previous page) shows examples of other drugs from the same class of drugs as 
mldazolam and thiopental. Most notably, at the center of the benzodiazepines there is 7-sided ring 
with two nitrogen atoms (N) attached to a 6-sided ring with one chloride atom (Cl). Quite 
differently, the two barbiturates do not contain such a core structure and instead consist of a single 
6-sided ring containing two nitrogen atoms. The non-expert can see that the chemical structure of 
the benzodiazepine, midazolam is similar to diazepam (Valium®), and the chemical structure of the 
barbiturate, thiopental, is similar to pentobarbital [Nembutal®). There is an irrefutable difference 
between midazolam and thiopental at the atomic level. 

In summary, Table 1 (next page) shows that pharmacological equivalency by consideration of 
chemical structures is NOT met when employing midazolam as a substitute for thiopental. 
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Table 1. Visual comparison of benzodiazepine and barbiturate chemicol structures. 
BENZODIAZEPINES BARBITURATES 

~N S 
N fl )l 

~ HN NH 

Cl 

F 

Midazolam (Versed®) Thiopental (Pentothal®) 

0 

Diazepam (Valium•) Pentobarbital (Nembutal®) 

C. Mechanism of Action of Midazo/am and Thiopental 

The description of the pharmacology of drugs range from effects on the whole organism, to 
effects on specific tissues or organs, down to the actual mechanism of action at the molecular 
level. For many drugs, the action at the molecular level can be traced upward to the effect on 
the whole organism, yielding a nearly complete description of drug action. 

Starting at the molecular level, both midazolam and thiopental act on the GABAA receptor
chloride ion channel complex (henceforth GABAA receptor). GABA is the acronym for gamma
aminobutyric acid, an inhibitory neurotransmitter in the brain that is the natural activator of 
GABAA receptors (Sigel and Steinmann 2012, Sieghart 2015). When inhibitory neurons of the 
brain release GABA onto other brain neurons, the recipient neurons are inhibited and become 

more quiescent. This is an ongoing neurotransmitter action, occurring without the presence of 
any drugs or exogenous substances in the brain. The GABAA receptor is shaped like a funnel 

Page 5 of 31 



Expert Report: MISS lethal injection 

with a lid on it. When GABA binds to the receptor, the lid opens and chloride ions rush from the 
outside of the neuron to the inside. The chloride ions rushing inside the neuron causes the 
neuron to decrease its electrical activity. 

Benzodiazepines act at the GABAA receptor on brain neurons where GABA itself acts (Chang et 
al. 1981, Sigel and Barnard 1984). Midazolam and all benzodiazepines do not increase the 
synthesis of the inhibitory neurotransmitter GABA but enhance the effect of GABA at the 
GABAA receptor (Greenblatt et a/.1983). Benzodiazepines bind to the GA BAA receptor at a 
different site than GABA binds (Cromer et al. 2002, Ernst et al. 2003). GABA must be released 
by inhibitory neurons and be acting on the GABAA receptor at the same time as the 
benzodiazepine for drugs like midazolam to enhance GABA inhibition (D'Hu/st et al. 2009, 
Sieghart et al. 2012). GABA acts on the receptor and opens the lid to the chloride ion channel 
(funnel) and midazolam increases the frequency that the lid opens (Study and Barker 1981, 
Rogers et al. 1994). In that way, midazolam helps GABA have a greater inhibitory effect, 
however without GABA present, midazolam does not activate the inhibitory GABAA receptor. 

Barbiturates such as thiopental also act at the GABAA receptor on brain neurons where GABA 
itself acts (Olsen and Snowman 1982, Greenfield LJ 2013). Barbiturates bind to a different spot 
on the GABAA receptors than benzodiazepines (Cestari et al. 1996). Unlike midazolam, 
thiopental and other barbiturates enhance GABA Inhibition by increasing the time that the ion 
channel lid remains in the open position (Study and Barker 1981). Contrary to the mechanism of 
action of midazolam, thiopental, like all barbiturates, can cause neuronal Inhibition even when 
GABA is not present (Mathers and Barker 1980, Jackson et al. 1982). Barbiturates therefore can 
open the lid on the Ion channel by themselves and keep it open longer than benzodiazepines 
(MacDonald et a/.1989, Sancar and Czajkowski 2011). As a result, the flow of chloride ions into 
the neuron is not limited to enhancement only when GABA is present, but barbiturates can 
increase the rush of chloride ions into the neuron in the absence of GABA so that the activity of 
the neuron is completely shut down. Thus, barbiturates are more potent drugs at the GABAA 
receptor than benzodiazepines. 

In summary, a large body of pharmacological research on the mechanisms of a,ction of 
mldazolam and thiopental clearly demonstrates that benzodiazepines, like midazolam, and 
barbiturates, such as thiopental, do NOT exhibit pharmacological equivalency with regard to 
their detailed mechanism of action. Compared to barbiturates, benzodiazepines bind to a 
different site on the GABAA receptor, need GABA to co-activate the GABAA receptor to work, 
and increase the frequency of the opening of the chloride ion channel not the time it remains 
open. 

D. The Pharmacology of the Part/al Agonist, Midazofam, and the Full Agonist, Thiopental 

Most drugs that are used clinically do something to cells or neurons that they affect. They bind to 
(act on) a target receptor and the receptor does something, like open an ion channel. These types 
of drugs that do something are called agonists. Other types of clinically-used drugs, like the 
antihypertensive drugs called 'beta-blockers', bind to a receptor and prevent another substance 
from doing something. These drugs are called antagonists. 
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Agonists are further subdivided into partial agonists and full agonists. As their name suggests, full 
agonists produce a full pharmacological effect and partial agonists only produce a partial 
pharmacological effect. The difference between one drug being a partial agonist and another drug 
being a full agonist arises from the two drugs differing mechanism of action. 

As noted above, midazolam, like all benzodiazepines, increases the frequency (not the duration) of 
ion channel opening only when GABA is present. As GABA is a neurotransmitter synthesized by 
inhibitory brain neurons, the amount of GABA released onto GABAA receptors is limited. Because 
midazolam depends on the co-activation of GABA to produce its effects, midazolam effects on the 
brain are therefore also limited. In this regard, midazolam is a partial agonist. 
Thiopental, to the contrary, does not need co-activation by GABA to produce its effects. In 
this regard, the neuronal inhibition produced by barbiturates is not limited. In this regard, 

thiopental is a full agonist. 

By definition, partial agonists will exhibit a 'ceiling effect' in which greater doses will not 
produce a greater pharmacological effect. The ceiling effect of benzodiazepines, and the lack of 
ceiling effect for barbiturates, is so well-accepted that many medical pharmacology textbooks 
contain a Figure illustrating this fact. Fig. 1 below shows one such example. 

death 

coma 

anesthesia 

hypnosis 

BARBITURATES 
thiopental, pentobarbital 

BENZODIAZEPINES 
midazolam, diazepam 

sedation~-------------------
DOSE----+ 

Fig. 1. Typical textbook example of a graph showing the differences between barbiturates 
(top line) and benzodiazepines (bottom line). The dose increases along the 
horizontal axis as you move to the right; the effects in humans increase as you 
move up the vertical axis. Note that the ceiling effect shown for benzodiazepines 
versus lack of ceiling effect for barbiturates, As the dose of benzodiazepine 
Increases, a plateau ('ceiling') is reached before reliable general anesthesia is 
obtained, Increasing doses of barbiturates reliably produce anesthesia, coma, and 
death. Note: the term 'hypnosis' Is medical terminology for 'sleep'. Adapted from 
Brenner and Stevens 2013. 
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In summary, the fact that midazolam is a partial agonist, and that thiopental is a full agonist, 

arises directly from their mechanisms of action as barbiturates can act In the absence of 

GABA and increase the inhibition of brain neurons whereas midazolam and other 

benzodiazepines are limited with their effect only when GABA is present and thus cannot 

inhibit neurons as much as barbiturates. This pharmacological fact demonstrates that 

pharmacological equivalency Is NOT met by substitution of a barbiturate with a 
benzodiazepine. The ceiling effect of midazolam and other benzodiazepines, and the lack of 

ceiling effect with the use of thiopental and other barbiturates, is beyond controversy and 

taught to all medical and pharmacology students. 

E. Therapeutic Uses of Benzodiazepines and Barbiturates 

The therapeutic use of a drug is a direct result of the drug's pharmacological properties, 

including, most importantly, a drug's mechanism of action. As noted above, while both 
benzodiazepines and barbiturates act on the GABAA receptor, they do so in very different ways. 

Because of the difference in their mechanism of action, the clinical use of benzodiazepine and 

barbiturate drugs are for different therapeutic reasons. 

Table 2 is a list of therapeutic uses for benzodiazepines and barbiturates. Entries marked with a 

'YES' indicate that the class of drugs is FDA-approved for this indication and show which 

particular drug(s) is approved for this therapeutic use. 

Table 2 Camparison of therapeutic uses for five benzod/azepines and five barbiturates 
Therapeutic Use Benzodiazepines Barbiturates 

Anxiety d[sorders YES, alpraz.olam, diazepam, YES but only for 'sedation' with 
lorazepam butabarbital 

Panic Disorder YES, alprazolam, clonazepam NO 
Acute Alcohol Wlthdrawal YES, dlazepam NO 
Skeletal Muscle Spasm YES, diazepam NO 
Seizure Disorders YES, donazepam, diazepam YES, pentobarbltal (IV), phenobarbital 

(IV), thlopental (IV) 

Preoperative Sedation YES, midazolam (IM/IV) YES, pentobarbltal (IV), secobarbital 

Outpatient Sedation YES, midazolam (IV) NO 
Anesthesia Induction YES, midazolam (IV) YES, thiopental (IV) 

Sole Anesthesia (brief) NO YES, thiopental (IV) 
Sedation for Intubated Ptx YES, midazolam (IV cont.) NO 
Co-Anesthesia (Adjunct) YES, midazolam (IV) YES, thiopental (IV) 

!nsomnla (short-term) NO YES, butabarbital, secobarbital, 
pentobarbita\ (IV) 

Induce Coma in Brain Trauma NO YES, thiopental (IV) 
Psychiatric Use (Narcoanalysis) NO YES, thiopental (IV) 

Notes: Benzod1azepine data of therapeutic uses are from the FDA-approved Prescribing Information 
labels of alprazolam (Xanax•), clonazepam (Klonopin®), diazepam (Valium•), lorazepam (Ativan•), 
and midazolam (Versed• injection). Barbiturate data are from the current FDA-approved labels for 
butabarbital (Butisol•), pentobarbital (Nembutal® injection), phenobarbital (Luminal®), secabarbital 
(Seconal®) except the discontinued label far thiopental (Pentothal®) which is no longer marketed. All 
drug formulations are oral tablets except where noted; IV=intravenous, IM=intramuscular. 
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As shown in Table 2 above, there are 14 therapeutic uses for the benzodiazepine and barbiturate 
drugs. Among these 14 therapeutic uses, only 5 (or 35.7%) are common to both benzodiazepines 
and barbiturates. These shared indications are Anxiety Disorders, Seizure Disorders, Preoperative 
Sedation, Anesthesia Induction, and Adjunct/Co-Anesthesia (used with a general anesthetic). It 
should be noted that benzodiazepines for the treatment of Anxiety Disorders have almost 
universally suppla'nted the older barbiturate drugs for this use (Howie 1975, Pieters and Snelders 
2007). Five indications are for the use of benzodiazepines only; Panic Disorder, Acute Alcohol 
Withdrawal, Skeletal Muscle Spasms, Outpatient Sedation, and Sedation for Intubated Patients. 
Four indications are for the use of barbiturates only; Sole Anesthesia (for brief procedures), 
Insomnia (for short-term treatment of 2 weeks), Induce Coma in Brain Trauma, and the Psychiatric 
Use (Narcoanalysis), which is the limited and historical use ofthiopental to get a therapy pati,ent to 

talk, as in 'truth serum'. 

With regards to specific drugs, out offive indications for midazolam, midazolam shares only two 
therapeutic uses with thiopental - anesthesia induction and co-anesthesia. 

The demonstration that benzodiazepines and barbiturates, and more specifically midazolam 
an.d thiopental, have different therapeutic uses shows that pharmacological equivalency of 
barbiturates and benzodiazepines is NOT met considering the criteria of approved therapeutic 
uses. Most importantly, midazolam was not approved for use as a Sole Anesthetic. In contrast, 
thlopental, was approved as a Sole Anesthetic for brief procedures. 

F. DEA Scheduling of Midazolam and Thiopenta/ 

Most prescription drugs are safe and without the potential for abuse and dependence, Thus the 
vast majority of drugs prescribed by physicians do not come under the purview of the Drug 
Enforcement Administration (DEA). Drugs that pose a special danger of abuse or drug 
dependence are tightly regulated by the DEA and are called controlled substances. 

Midazolam and thiopental are controlled substances according to the DEA, as promulgated by the 
Controlled Substances Act of 1970. The DEA places dangerous drugs into five schedules, with 
Schedule I drugs being the most dangerous drugs with no approved medical use. Schedule 11-V are 
drugs with medical uses but with decreasing danger of abuse and dependence. Midazolam, as with 
most of the other benzodiazepines like diazepam (Valium•) and lorazepam (Ativan®) are placed 
into Schedule IV. Thiopental is deemed a more dangerous drug than midazolam as thiopental is a 
Schedule Ill controlled substance. This is evidence that midazolam is deemed safer to use by the 
DEA, with less evidence of abuse and drug dependence than thiopental. Simply put, the DEA 
decision to schedule midazolam and thlopental differently reflects the DEA finding that 
midazolam and thiopental do NOT exhibit pharmacological equivalency in causing drug 

dependence and abuse. 

G.Summary 
Pharmacological equivalency between benzodiazepines and barbiturates, and more specifically 
between midazolam and thiopental, was investigated by examining key aspects of the 
pharmacology of the two drugs and their drug classes. The findings from this section are: 
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. i. There is no pharmacological equivalency between midazolam and thiopental using the 
criterion of chemical structures for benzodiazepines and barbiturates 

ii. There is no pharmacological equivalency when examining the different mechanisms of 
action of benzodiazepines (midazolam) and barbiturates (thiopental). 

iii. There is no pharmacological equivalency between the magnitude of pharmacologital 
effects produced by benzodiazepines (partial agonists) and barbiturates (full agonists). In 
particular, it is well-known that midazolam has a ceiling effect that is not present in 

thiopental. 

iv. There is little pharmacological equivalency when examining the different therapeutic uses of 
benzodiazepines and barbiturates, or between midazolam and thiopental. 

v. There is no pharmacological equivalency in the drug abuse and dependence properties of 
midazolam and thiopental as confirmed by the different scheduling of these drugs by the 

DEA. 

3. Dosage and Characteristics of Thiopental Used In Lethal Injection 

A. Therapeutic, Toxic, and Lethal Blood Concentrations of Thiopental 

Barbiturates are a class of sedative-hypnotic drugs, largely replaced in clinical therapeutics by 
the benzodiazepine class of sedative-hypnotics (Brenner and Stevens 2013). Examples of 
common barbiturate drugs are thiopental, pentobarbital, phenobarbital, and methohexital. 

Clinical studies and forensic toxicology studies have determined the therapeutic, toxic, and 
lethal blood concentrations of thiopental, pentobarbital, midazolam, and diazepam (Musshaff 
et al. 2004; Regenthal et al. 1999; Schulz 2012; Winek et al. 2001). These values are given in 
blood concentration ranges from the most recent paper, as shown in Table 3 below. 

Table 3. Therapeutic, toxic, and lethal ranges of thiopental, pentobarbital, midazolam, and 
diazepam blood concentrations. Concentrations given in mg/L (milligram per Liter}. Half-life {t,;,} 
is the time in hours it takes for half the amount of drug ta be eliminated From Schulz et al 2012 

Substance/Class Blood-plasma concentration (mg/L) Half-life, t11, (hours) 

Therapeutic Toxic Comatose-Fatal 

BARBITURATES 
Thiopental 1-5 7 10·15 Hh 

Pentabarbita! 1-10 10-19 15-25 20·40 h 

BENZODIAZEPINES 
Midazo!am 0.04·0.25 1-1.5 1.5-3.0 h 

Diazepam 0.1-0.25 3-5 24-48 

Table 3 above shows that there are known therapeutic and toxic blood concentratlo.ns for the 
barbiturates, thlopental and pentobarbital, and for the benzodiazeplnes, midazolam and 
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diazepam. However, there are only Comatose-Fatal concentrations given for thiopental and 
pentobarbital. The Comatose-Fatal concentration for midazolam (or diazepam) is not known. 

Given the fatal blood concentrations for thiopental above, it is of considerable interest to 
calculate the blood concentration that results from the IV administration of 2 grams thiopental 
used in the 3-drug lethal injection protocol. Once a reasonable estimate is made of the 
thiopental blood concentration after a 2 gram IVthiopental dose, this blood concentration 
obtained can be compared to fatal thiopental concentration range as shown in Table 3, above . 

. B. Thiopental Blood Levels following a 2 gram dose of IV Thiopental in Humans 

There are no clinical studies determining the lethal dose of IV thiopental in humans for obvious 
reasons. However, there is an early report from 1950 that used IV thiopental doses of 1, 2 and 
3.8 grams administered over 5 minutes (two lower doses) or 50 minutes (3.8 g dose) to human 
volunteers (Brodie et al. 1950). While initial blood concentrations ofthiopental were not 
determined in these volunteers, the authors note that following these large doses of IV 
thiopental, the volunteers were deeply asleep and had to be on an a respirator until 
spontaneous ventilation was deemed adequate. Such studies could not be performed today 
due to safety and ethical concerns, but it is clear that 1-3.8 grams of IV thiopental was a lethal 
dose in this study as .it caused the volunteers to stop breathing on their own. 

The study of drug movement after administration is called pharmacokinetics. The 
pharmacokinetics of thiopental are characterized by a rapid distribution of thiopental from the 
bloodstream to the tissues of the body and into the brain. With direct IV administration, there 
is no absorption phase of the drug like when a pill is swallowed. For this reason, the peak 
plasma concentration of IV thiopental is observed with the first time point of sampling after the 
IV bolus injection. 

As mentioned above, there are no studies in the literature that give the initial blood 
concentrations of thiopental following a 2 gram IV dose as this is higher than approved clinical 
doses. However it is possible to examine the thiopental blood concentrations in humans from 
studies following the administration of lower doses of IV thiopental. The data from these clinical 
studies can then be used to model the blood concentrations ofthiopental after a 2 gram IV 
dose. 

An early clinical study examined the relationship between IV thiopental doses and blood 
concentrations of thiopental in surgical patients with renal failure compared to age-matched 
normal controls (Burch and Stanski 1982). These authors found that renal patients had a larger 
unbound fraction ofthiopental in their blood. In another clinical study, an IV bolus dose of 300 
mg thiopental gave a peak blood concentration of approximately 40 mg/L (Morgan et al. 1981). 
In a study comparing ages of patient groups, the administration of 285 mg of IV thiopental gave 
an initial thiopental blood concentration of approximately 35 mg/L (Avram et al. 19510). 
Although sufficient clinical data are lacking to assure a linear relationship between the 
administered doses of IV thiopental and resul.ting thiopental blood levels, the above studies and 
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the one highlighted next, show that the relationship between IV thiopental dose and thiopental 

blood concentrations is at least dose-dependent. 

The graph below (Fig. 2, top of next page) shows the blood concentrations of thiopental from a 
study of surgical patients following a 400 mg IV thiopental dose given in 5 seconds (Burch and 

Stanski 1983). The maximum (peak) concentration of thiopental was approximately 60 mcg/mL 
(equal to 60 mg/L) at 30 seconds after administration. By 10 mins after administration, 
thiopental blood levels are within the therapeutic range at 5 mg/L (see Table 3 above). 
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Fig. 2. Blood levels of thiopental after rapid IV injection of 400 mg thiopental. From 
(Burch and Stonski 1983). Note: µg/ml (mcg/ml) is equal to mg/L. 

Given that a 400 mg IV dose of thiopental gave an initial thiopental blood concentration of 60 
mg/L, to a first approximation, it follows that a 2,000 mg (=2 gram) IV dose of thiopental would 
give an initial thiopental blood concentration of 300 mg/L This is calculated from the fact that a 
2,000 mg IV dose is 5 times greater than the 400 mg IV dose and 5 times 60 mg/L equals 300 
mg/L By examining therapeutic, toxic, and fatal blood levels given in Table 3 above, this initial 
thiopental blood concentration of 300 mg/L after a 2 gram IV dose olthiopental is 20 to 30 
times greater than the fatal blood concentration forthiopental listed as 10-15 mg/L 

The above calculation that shows that a dose of 2 grams of IV thiopental yields an initial blood 
concentration of 300 mg/L, which quickly decreases over the next hour, as shown in Fig. 2 
above. It can be seen from Figure 2 above that the fall olthiopental blood concentrations 
occurs in two parts; the decrease in thiopental occurs more rapidly for the first hour, then the 
concentration of thiopental changes slowly from the thiopental levels seen at one hour. The 
first rapid phase of the decrease in thiopental concentrations is due to the rapid distribution of 
thiopental from the blood to the brain and other tissues. The second, slower phase in the 
decrease of thiopental is due to a slower distribution of thiopental to the tissues and the 
elimination al thiopental from the blood by metabolism and excretion. The time it takes for the 
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thiopental blood level to decrease by one-half is called the 'half-life' (t112). The first rapid phase 
of thiopental decrease has a smaller half-life than the half-life of the sec'ond slower phase of 

thiopental decrease. 

In order to determine the fall of thiopental concentrations over time, it is necessary to use the 
half-life data for IV thiopental from the pharmacokinetic studies cited above. Pharmacokinetic 
studies of JV thiopental show a rapid distribution half-life of 4.6 min and an elimin~tion half-life 
of 11.5 hours (Morgan et al. 1981). Using these half-life values, the pharmacokinetic modeling 
of a 2 gram (2,000 mg) IV thiopental dose was done using an ExceJ•.spreadsheet, as noted 
previously in the scientific literature (Chamberlain 2003). 

The resulting graph of the decrease in thiopental blood levels after IV injection of 2 grams 
(2,000 mg) is shown in Figure 3 below. This graph shows that with an initial plasma 
concentration of 300 mg/L thiopental, the blood levels of thiopental decrease to 13 mg/L after 
120 minutes. Within the first 5 minutes, the blood levels decrease to 140 mg/L (inset graph, 
Figure 3, below). Comparing these blood levels of thiopental with the fatal concentrations 
summarized in Table 3 above, after the first 5 minutes, the 2 gram IV dose of thiopental yields 
blood levels of thiopental (140 mg/ml) that are 9.3 to 14 times higher than fatal thiopental 
blood concentrations (10-15 mg/L). After 120 minutes, the 2 gram thiopental dose gives blood 
levels (13 mg/ml) that remain in the range of fatal thiopental concentrations. 

300 
::; 
'.;; 275 

E. 250 

] 225 = ' 
:g_ 200 
0 

:C 175 ,-
0 150 

6 125 ., 
~ 100 

75 g 
0 50 
<.> 

'O 25 
0 

~ 0 

Blood Concentration Time-Course Curve after 
2000 mg IV Thiopental 

300 

280 

260 

240 

220 

200 

180 

160 

' ···1 

• j ~, 
' _j 

:: , .... c .. " .. L.i ....... , '=i 
012345 ~ 

min 1 
--·-·[ 

0 10 20 30 40 50 60 70 80 90 100 110 120 

Time after IV administration (min) 

Fig. 3. Blood levels of thiopental following IV injection of 2 grams (2,000 mg) as modeled 
by available data. The initial plasma concentration was 300 mg/L (at left arrow). 
The rapid decrease used a half-life of 4.6 min that lasted for 20 min; the slower 
elimination phase used a half-life of 11.5 hours (Morgan et al. 1981). Inset graph 
in upper right corner shows an enlargement of the first 5 minutes after IV injection 
(right arrow). 
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C. Summary 

The findings from this section are: 

i. The normal therapeutic blood concentration of thiopental ranges from 1-10 mg/L. Toxic blood 
concentrations of thiopental occur at 7 mg/Land fatal concentrations of thiopental range 
from 10-15 mg/Land higher. 

ii. A 2 gram IV bolus dose of thiopental produces initial thiopental blood concentrations of 
about 300 mg/L, which is 20 to 30 times greater than the fatal blood concentration range of 
thiopental. After 5 minutes, the blood concentration of thiopental decreases to about 140 
mg/ml which is 9.3 to 14 times greater than the fatal blood concentrations of thiopental. 
After 2 hours, the blood concentration of thiopental remains within the fatal blood 
concentration range for thiopental. 

4. Calculation of the 'Ceiling Effect' Dosage of Midazolam Used in Lethal Injection 

A. Introduction to the Issue of the 'Ceiling Effect' With an IV Bolus Dose of Midazolam 

In the denial of the Petitioners' appeal in Oklahoma's Glossip et al. v. Gross et al case, the 
Supreme Court of the United States makes a point of the ceiling effect and the importance of 
knowing the dosage of midazolam wherein the ceiling effect occurs (Slip Opinion, Glossip et al. 

v. Gross et of. No. 14-7955, Argued April 29, 2015-Decided June 29, 2015): 

"What matters for present purposes is the dosage at which the ceiling effect kicks in. 
not the biological process that produces the effect." (p. 25) 

Therefore, the determination of the midazolam IV dosage that reaches the ceiling effect, and a 
comparison of the concentration of midazolam that produces a ceiling effect in research studies 
and the concentration of midazolam in the brain of the condemned inmate after receiving a 
dose of 500 mg IV midazolam, is detailed in this section. 

A 500 mg IV dose of midazolam is examined because the current Lethal Injection Protocol 
embedded in the Mississippi Department of Corrections (MDOC) Policy "Capital Punishment 
Procedures" (Doc. 38-2, filed 7/28/2015) was amended to include the use of midazolam· as an 
alternative first drug (if thiopental and pentobarbital are not available) in a 3-drug protocol with 
midazolam given at an IV dose of 500 mg. 

In light of the revised MDOC's lethal injection protocol,.the present determination is based on 
whether the ceiling effect of midazolam is reached at or below the brain concentration of 
midazolam produced immediately after the IV bolus administration of 500 mg midazolam dose 
and the brain concentration up to 5 minutes after IV midazolam administration. There is no 
reference in the MDOC Protocol to a time point when the effect of midazolam will be assessed 
after IV administration of 500 mg midazolam. 
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The 'ceiling effect' refers to the fact that greater amounts or doses of midazolam do not 
produce a greater pharmacological effect. The ceiling effect is well-known for midazolam and all 
similar drugs in the class called benzodiazepine sedative-hypnotics. By way of contrast, there is 
no ceiling effect seen with barbiturate sedative-hypnotics like thiopental and pentobarbital. 

To determine the midazolam dose which produces a ceiling effect in humans is not easy, as it is 
ethically not possible to experiment on humans and administer doses greater than those used 
clinically. Therefore, the approach used in this report is to first examine the midazolam 
concentrations used in studies done in vitro (using cells in a laboratory dish) and determine at 
which concentration of midazolam that the ceiling effect occurs. Secondly, a calculation of the 
plasma (blood) concentration of midazolam following a 500 mg IV bolus dose (bolus means a 
single IV injection all at one time as opposed to continuous infusion at a lower rate) will be 
made based on blood concentrations of midazolam following clinically-used doses. Thirdly, 
based on the pharmacological data of midazolam crossing into the brain in preclinical studies, 
the extent of the 500 mg midazolam dose that enters the brain will be calculated. Fourthly, 
published studies will be researched to calculate the concentration of midazolam in the brain 
after a 500 mg IV dose. Finally, by comparing the concentration of midazolam that produces a 
ceiling effect in studies done in vitro and in the clinic, with the calculated concentration of 
midazolam in the human brain after a 500 mg dose, conclusions will be reached to determine if 
this 500 mg dose is above or below a midazolam concentration shown to produce a ceiling 

effect. 

8. Ceiling Effect of Midazo/am and Other Benzodiazepines Observed In Vitro 

As detailed in §2C above, the mechanism of action of midazolam and other benzodiazepines is 
enhancing the inhibitory effect of the neurotransmitter, GABA, on brain neurons. The decrease 
in neuronal activity produced by the inhibitory neurotransmitter, GABA, is not 'all or none'. 
GABA simply decreases the ongoing activity of neurons by a graded amount, depending on how 
much GABA is present. GABA is a limited resource in the brain as it is made and released by 
inhibitory brain neurons, which are finite in number. The concentration of GABA around brain 
neurons is reported to be 10-400 nM (Houston et al. 2012). This information on the 
concentration of GABA is important in calculating the ceiling effect of midazolam (see below), 

as midazolam has to have GABA present to exert its pharmacological effect. 

A little more pharmacology of benzodiazepine's mechanism of action and an analogy is needed. 
Midazolam and other benzodiazepines potentiate the binding of GABA at the GABAA receptor, 
but at a site different than where GABA binds. This is called allosteric motjulation. To use an 
analogy, the allosteric action of midazolam might be thought of as a Boy Scout helping an 
elderly woman (GABA) across the street. The woman can cross the street without the Boy Scout 
(midazolam) but his presence and assistance helps the elderly woman move faster. Midazolam 
and other benzodiazepines can only enhance GABA action and have no inhibitory action on 
brain neurons on their own. Benzodiazepines by this allosteric mechanism of action have an 
innate 'celling effect' and can only produce a limited plateau effect. Using our analogy, the Boy 
Scout can move the elderly woman across the street only so fast, the act of getting the woman 
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across the street is still limited by the ability of the woman to ambulate on her own two legs. 
There is a 'ceiling effect' in how fast the woman can cross the street, even if two or more Boy 

Scouts were to help her. 

The ceiling effect of midazolam and other benzodiazepines is not controversial and is portrayed 
In many introductory pharmacology textbooks (see Fig. 1 above). The remainder of this section 
will highlight studies from the scientific literature that show the ceiling effect of midazolam and 
other benzodiazepines and provide specific threshold drug concentrations from these studies 
when the ceiling effect was reached. This ceiling effect with benzodiazepines, including 
diazepam (Valium®) and midazolam (Versed®) was observed early and consistently in the 
research studies that determined the mechanism of action for benzodiazepine drugs. Samples 
of figures from these original research papers are reproduced below (next two pages) so that it 
will be obvious that a ceiling effect is documented and pervasive in the scientific and 

pharmacological literature. 

The studies shown on the next two pages and others are summarized in Table 4 below showing 
the threshold dose(s) that produced the observed ceiling effect. Most studies of diazepam show 
a ceiling effect threshold at 100 nM and all three studies of midazolam gave 100 nM as the 

concentration producing a ceiling effect. 

Table 4 Summary of selected studies showing ceiling effect of diazepam and midazolam 
Benzodiazeplne Ceiling effect at: Preparation Reference 

Dfazepam 10 nMa Cell culture {mouse spinal Skerrftt and Macdonald 
neurons) (1984) 

Diazepam 100 nM Cell culture (oocytes) Sigel and Baur (1988) 

Diazepam 50-100 nM Cell culture {mouse spinal Rogers et al. (1994) 
neurons) 

Diazepam 100 nM Cell culture (HEK cells) U et al. (2013) 

Diazepam lOOnM Cell culture (oocytes] Rusch and Forman (2005) 

Midazolam lOOnM Brain slices (rat) Rovira and Ben-Ari {1999) 

Midazo[am 100-200 nM Brain slices (rat) Bai et al. (2001) 

Midazo!am lOOnM Cell culture (oocytes) ROsch and Forman (2005) 

a nM stands for 'nanomolar' which is a concentration term relating the number of drug molecules in a 

liter of solution. 
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Fig. 4. Various doses of the benzodiazeplne, Diazepam, were added with 
GABA (open circles) and other drugs and the current measured on the 
vertical scale (Y-axis). Arrow shows ceiling effect threshold at 100 nM. 
Horizontal dash line shows the ceiling effect. F_rom Fig. 4 in Li et al. 2013. 

drug: concentr-ation (M) 

Fig. 5. Various doses of the benzodiazepine, Diazepam (closed circle, top 
curve) were applied to cells in the presence of GABA and the current 
measured on the vertical scale (Y-axis). Arrow shows ceiling effect 
threshold at 10·7 M which is equal to 100 nM. Horizontal dash line shows 
the ceiling effect. From Fig. 4 in Sigeland Baur 1988. 
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Fig. 6. Various doses of Midazolam (closed circle, top curve) along the 
horizontal scale (x-axis) were applied to cells in the presence of GABA and 
current measured on the vertical scale (Y-axis). Arrow shows ceiling effect 
threshold at 0.1 µM which is equal to 100 nM. Horizontal dash line shows 
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Fig. 7. Various doses of Midazolam (closed circle, top curve) or Diazepam 
(closed squares, bottom curve) along the horizontal scale (x-axis) were 
applied to cells in the presence of GABA and current measured on the 
vertical scale (Y-axis). Arrow shows ceiling effect threshold at 10-7 M which 
is equal to 100 nM. Horizontal dash line shows ceiling effect. From Fig 2A 
in Rusch and Forman 2005. 
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C. Blood Levels of 500 Mg Midazolam after IV Bolus Dose in Humans 

As mentioned above, there are no studies in the literature that give the plasma concentrations 
of midazolam following a 500 mg IV dose in humans as this is higher than approved clinical 
doses. However, It is possible to review the plasma concentrations in humans from studies 
examining the plasma concentrations after clinical doses of IV midazolam. The data from these 
studies can then be used to model the plasma concentrations of midazolam after a 500 mg IV 

dose. 

A clinical study measured the peak amount of midazolam in the plasma after IV bolus 
administration of 5 mg midazolam in eight healthy volunteers (Schwagmeier et al. 1998). This 
study gave peak plasma concentrations of nearly 120 ng/ml (nanogram per milliliter) after a 5 
mg IV dose. It follows then that with a 500 mg IV dose, the initial amount after direct IV bolus 
infusion is 100 times of what occurred with the 5 mg dose, which gives an initial plasma 

concentration of 12.000 ng/ml of midazolam after a 500 mg IV dose. 

A direct linear modeling of the 500 mg IV dose from the 5 mg dose is supported by other 
studies. In a more recent study using half of the above 5 mg IV dose, a 2.5 mg IV dose of 
midazolam, the peak plasma concentration of 51.2 ng/ml which is about half the peak plasma 
concentration seen in the above clinical study using a 5 mg IV dose of midazolam (Veldhorst
Janssen et al. 2011). Therefore it is not unreasonable to use this linear relationship to 
extrapolate from the 5 mg giving 120 ng/ml and one-hundred times that dose (500 mg) giving 
one-hundred times the initial blood concentration for a result of 12,000 ng/ml. 

Given the estimate that the initial concentration of midazolam in the plasma after a 500 mg IV 
bolus dose is 12,000 ng/ml, the next determination is to model the fall of midazolam plasma 
concentration over time to determine the amount of midazolam that is available for transfer to 

the brain during the first 5 minutes. 

In order to determine the midazolam plasma concentrations over time, it is necessary to have 
established pharmacokinetic data for IV midazolam. A key paper in this regard examined the 
pharmacokinetic data after dosing volunteers with 0.1 mg/kg midazolam IV infusions after 1 
minute, 1 hour, and 3 hour lengths of infusion (Greenblatt et al. 2004). The dosing of midazolam 

with a 1 minute bolus infusion comes closest to the method to be used by the Mississippi 
Department of Corrections (MDOC, see above). The Greenblatt study found that midazolam IV 
dose given in 1 minute had a half-life of immediate distribution (tllalpha) of 21 min and a half-life 

of elimination (tll beta) of 171.6 minutes. Using these two parameters, it was possible to model 
the plasma concentration curve over time following the IV dose of 500 mg midazolam (see Fig. 
6 next page). The modeling of the blood concentration curve following a 500 mg IV midazolam 
dose was done using an Excel spreadsheet, as noted in the scientific literature (Chamberlain 
2003) and was done above in §3B. 
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Plasma Concentration Time-Course curve after 
500 mg IV Midazolam 
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Fig. 8. Plasma concentration curve following a single IV bolus dose of 500 
mg midazolam. Inset shows the region of the plot from 0-5 minutes. See 
text for further details. Arrows denote the initial blood concentration of 
midazolam and midazolam concentration after 5 minutes (inset). 

The key parameters calculated above are that following the 500 mg IV dose of midazolam. the 
initial highest concentration of midazolam is 12.000 ng/mL and after 5 minutes, the 
concentration of midazolam is 10,200 ng/mL. 

D. Extent of Midazolam Entering the Human Brain after an IV Bolus Dose 

Studies that show the amount or extent of midazolam that enters the human brain would be 
best done by administering an IV dose and then sampling brain tissue at various time points 
after administration in numerous people. These studies, of course, cannot be done. However, 
there have been a number of preclinical studies in non-human animals that provide the fraction 
of midazolam that crosses into the brain from the blood to give reliable data. These studies are 
reviewed next and will provide a value that can be used to determine the amount or extent of 
midazolam that enters the human brain after a 500 mg IV dose. 

However, it should first be noted that drugs in the plasma or blood bind to plasma proteins 
such as albumin and gamma-globulins and the amount of protein binding varies with each drug. 
This is important as only the free (unbound) drug is available to cross from the blood into the 
brain to exert its effect. Midazolam is a drug with high plasma protein binding, on the order of 
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94-97% (Fragen 1997). Using 95% as an estimate, this gives only 5% of the amount of 
midazolam in the blood available for crossing the blood-brain barrier and entering the brain. 
Taking this into account for the two key parameters of interest noted above, a 500 mg IV bolus 
of midazolam gives an initial free drug blood plasma concentration of 600 ng/mL (12,000 X 
0.05) and a free drug blood concentration at 5 minutes of 510 ng/mL (10,200 X 0.05). 

Preclinical studies of the fraction of midazolam that enters the brain after an IV dose are done 
by sampling the cerebrospinal fluid (CSF) along with the plasma at various times after 
midazolam administration (Arendt et al. 1983, Jones et al. 1988). The CSF is a good surrogate for 
the fluid surrounding the brain cells as it is relatively protein-free so there is little to no binding 
of drugs to proteins like that which occurs in the blood. The CSF circulates around and through 
the brain and spinal cord, bathing the CNS (Lin 2008). Fig. 9 below (next page) shows the 
concentration of midazolam in the blood and in and brain CSF at the same time points from the 

paper by Arendt 1983. 
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Fig. 9. Midazolam concentrations curve in plasma (top curve) and in brain 
CSF (bottom curve) after a single 10 mg/kg IV bolus dose. Note that the CSF 
concentration is much less than plasma at all time points but mirrors the 
plasma curve. From Fig 2 (left panel) in Arendt et al. (1983}. 

The calculations performed in the study shown in Fig. 9 yielded a brain CSF/plasma 
concentration ratio of 0.14 or 14% (Arendt et al. 1983). This ratio can be used in our 
determinations of brain concentration after 500 mg IV dose of midazolam to calculate that an 
initial plasma concentration of 600 ng/mL midazolam equals 84 ng/mL in the brain {600 X 0.14) 
and at 5 minutes after start of infusion, the plasma concentration of 510 ng/mL is equal to 71.4 
ng/ml {510 X 0.14) in the brain. 
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E. Dosage of IV Midazo/am That Produces a Ceiling Effect in Humans 

The above data gave the measurement of midazolam in blood in the units of ng/mL, or 
nanogram per milliliter (ng/mL is a weight per volume measure, like mixing a teaspoon of salt in 
a glass of water). However, the existing data on the concentration of midazolam that produces 
a ceiling effect from in vitro studies reviewed above gave a value of 100 nM (nanomolar) which 
is in different units. The brain concentration of midazolam (in ng/mL) calculated in the last 
section above needs to be converted to nanomolar terms (nM) to compare it with the existing 
in vitro data showing that midazolam's ceiling effect occurs at a midazolam concentration of 
100 nM. This conversion is done by using the molecular weight of midazolam which gives the 
relationship between grams and moles1. For example, a concentration of midazolam of 32.6 
ng/mL in the brain equals 100 nM in nanomolar terms. 

The calculated values of the brain concentrations of midazolam following a 500 mg IV dose give 
an estimate of 84 ng/mL when the infusion begins and 71.4 ng/ml after 5 minutes elapsed since 
the start of the infusion. These two values expressed in nM are: 84 ng/ml = 257.9 nM and 71.4 
ng/mL = 219.2 nM. 

Given that mldazolam shows ceiling effects at 100 nM concentration (see Table 1 above), the 
estimated brain concentrations for midazolam under the current MDOC Mississippi lethal 
injection protocol using a 500 mg IV dose of midazolam as the first drug are about 2.2 to 2.6 
times higher than the concentration of midazolam that produces a ceiling effect. Furthermore, 
the concentration of the inhibitory neurotransmitter, GABA, in the vicinity of neurons in the 
brain is reported as ranging from 10-400 nM (Houston et al, 2012). Taking a mid-range value of 
the GABA concentration at 200 nM, when the midazolam brain concentration produced by a 
500 mg IV dose of midazolam is at 257.9 nM. there is about 1.3 times more midazolam than 
GABA (calculated by 257.9/200). As midazolam cannot by itself work without GABA present, 
once midazolam has worked with all the GABA that Is available, there is about a third more 
midazolam that cannot exert a pharmacological effect. 

The midazolam dose that results in a 100 nM concentration of midazolam, the ceiling effect 
concentration, is obtained by using the values of brain concentration obtained with a 500 mg IV 
dose above. A 500 mg IV dose gives a brain concentration of 257.9 nM (call it 250 nM) which is 
2.5 times the ceiling effect concentration of 100 nM. Therefore, a dose that is 2.5 times less 
than 500 mg is 200 mg. Thus, a 200 mg IV dose of midazolam would be expected to reach the 
threshold concentration of midazolam to produce a ceiling effect. 

In the clinic, the range of midazolam IV doses for intravenous sedation is 5 to 15 mg IV, with a 
standard patient weighing 100 kg or about 220 pounds (Reves et al. 1985). Even when used at 
higher doses for induction of anesthesia, the range is 15 to 40 mg IV. The analysis presented 
here suggest that the highest clinically-used do not approach the ceiling effect dosage and that 
the usual clinical midazolam IV doses produce brain concentrations that are far below the 

1 Calculations were assisted by the Molar solution concentration calculator found at www.physiologyweb.com. 
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ceiling or plateau effect. This is consistent with clinical rationale whereby greater doses of drugs 
are not given if there is no greater pharmacological effect observed. 

Most telling is the lack of a fatal blood level range for midazolam in the latest compendium of 
therapeutic, toxic, and fatal blood levels of over 1,000 drugs (Schulz et al. 2012). Table 5 below 
(which is a repeat of Table 3 above) highlights in bold lines the blank space for the fatal blood 
levels of midazolam (and for diazepam), This shows that there are few reported fatalities and 
no consensus whether fatal effects occur with midazolam and at what dosage range they may 
occur. 

Table 5, Therapeutic, toxic, and lethal ranges ofthiopental blood concentrations. Concentrations given 
in mg/l (milligram per liter) which is equal to mcg/ml (microgram per milliliter). Half-life (tl/2) is given 
in the last column and is the time in hours it takes for haif the amount of drug to be cleared from the 
bloodstream. From Schulz et al. 2012. 

Substance/Class Blood·plasma concentration (mg/L) 
therapeutic Toxic Comatose-fatal Half-life, t112(hours) 

BARBITURATES 
Thlopental 1·5 7 10-15 3-8 h 
Pentobarbital 1·10 10-19 15-25 20·40 h 

BENZODIAZEPINES 

Midazolam 0.04·0.25 1-1.5 1.5-3.0 h 

Dfazepam 0.1-0.25 3-5 24-48 

F. Summary 

The findings from this section are: 

i. The ceiling effect of midazolam is a direct result of midazolam's mechanism of action, 
Thioperital and other barbiturates have a different mechanism of action and therefore do not 
exhibit a ceiling effect. 

ii. Research done in vitro show that the ceiling effect of midazolam occurs at a concentration of 
100 nM. 

iii, An IV bolus dose of 500 mg midazolam produces a brain concentration of257.9 nM after 
dosing and 219.2 nM after 5 minutes. 

iv. An JV bolus dose of 500 mg midazolam produces a brain concentration that is about 2.5 
times higher than the concentration that midazolam produces a ceiling effect. 

v. An IV bolus dose of about 200 mg midazolam is sufficient to reach the threshold of 
midazolam's ceiling effect; greater doses should not lead to a greater pharmacological effect. 
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5. Comparison of the Effects of Midazolam and Thiopental on Consciousness 

A. Translation of 'Unconsciousness' to a Drug-Induced State of General Anesthesia 

Anesthesia is the loss of all feeling and is generally meant to be in a state of unconsciousness. 
General anesthesia is often used to contrast with the term local anesthesia, which is the loss of 
feeling in only part of the body (Brenner and Stevens 2013). 

Science demands measurement. The pharmacological data that is the essence of drug 
characterization is based on numbers and measured parameters. Using a scientific approach ta 
determine the relative potency of midazolam or thiopental to produce 'unconsciousness', first 
the linkage between unconsciousness and general anesthesia must be examined because 
'unconsciousness' per se cannot be measured but one can measure to a certain degree the 
depth (magnitude) of general anesthesia. 

Scientific models of consciousness rely on the measurement of activity in different areas of the 
brain and the known functions associated with them. When a general anesthetic is given, there 
is inhibition of the activity in the higher-order association areas of the brain more so than 
primary processing areas of the brain (MacDonald et al. 2015). Most telling, as patients come 
out of general anesthesia there is dramatic and sudden activation of the higher-order association 
areas of the brain regions that correlates with patient responding to verbal commands (Langsjo 
et al. 2012). To a first approximation, consciousness is correlated to activity in brain association 
areas and therefore unconsciousness is correlated to lack of activity in these brain association 
areas. 

Clinical experience with non-responsive patients shows that a cautious approach to the risk 
evaluation of midazolam's ability to produce anesthesia should be taken. Patients that are nan
responsive are diagnosed of being in a vegetative state after repeated tests of consciousness 
shaw no evidence of sustained, reproducible, purposeful, or voluntary behavioral response to 
visual, auditory, tactile, or noxious stimuli (MacDonald et al. 2015). These tests in non"responsive 
patients are the same as tests used by anesthesiologist to detect the surgical plane of 
anesthesia. In the non-responsive patients, studies show that up to 43% of these patients that 
are diagnosed as vegetative are actually aware or conscious. This finding and the numerous 
studies documenting the lack of unconsciousness during surgery, called 'awareness during 
anesthesia' (Escallier et al. 2014) in some patients even when using strong general anesthetics 
like thiapental or inhalation agents, mandates a conservative approach ta questions of the first 
drug used in a 3-drug lethal injection protocol. In other words, even under the best 
circumstances, clinicians assessing non-responsive patients and anesthesiologists inducing 
general anesthesia appear to get it wrong a significant percentage of the time and their patients 
are not unconscious (or anesthetized) as often as they think. In the case of lethal injection using 
a 3-drug protocol, it is even more crucial to insure general anesthesia by the action of the first 
drug due to the intolerable effects of the second drug (muscle paralytic) and third drug 
(potassium chloride) if the condemned inmate is not unconscious after the first drug. 

8. The Potency of Thiopental to Induce General Anesthesia 
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In general, thiopental or other barbiturates are more potent than midazolam or other 
benzodiazepines in inducing anesthesia because thiopental produces a dose-dependent 
depression of the central nervous system while midazolam is limited by a ceiling effect 
(Rosenberg and Weaver 1991). 

Researchers and clinicians developed a way to measure the depth of general anesthesia using 
EEG recordings of the frontal lobe brain and computer processing called bispectral analysis or BIS 
(Esco/lier et al. 2014). BIS gives a single number, on the scale from 100 (completely awake and 
alert) to O (coma and total EEG burst suppression). Clinical signs of anesthesia correlate 
moderately well with BIS scores (Weaver et al. 1970). BIS values of less than 60 are targeted 
during anesthesia procedures as that is the depth of anesthesia associated with lack of 
anesthesia awareness (Weaver et al. 1970). In this study, BIS values of 60 correlated with general 
anesthesia, 65 with deep sedation and 80 to moderate sedation. Using thiopental doses to 
induce (but not maintain general anesthesia) gave BIS values as low as 60 (Yoo et al. 2012). 

C. The Inability of Midazolam to Induce (ieneral Anesthesia 

There are general characteristics that differentiate the use of midazolam from thiopental in use 
as an anesthetic induction agent. Midazolam has a significantly slower onset of action than 
thiopental (White 1982). Midazolam also does not produce the early activation of EEG that is 
seen with thiopental and other IV general anesthetics (Kuizenga et al. 2001). 

There are few research reports from the medical and pharmacological literature looking at the 
level of anesthesia after midazolam by measuring the BIS. Generally, midazolam is used as a 
premedicant before general anesthesia or for regional anesthesia (Khanderia and Pandit 1987). 
Midazolam is a less reliable induction agent than thiopental and induction of anesthesia using 
midazolam alone is unpredictable. Clinically, benzodiazepines such as midazolam are not used as 
much for anesthesia or induction of anesthesia but for conscious sedation (Giovcmnitti and Trapp 
1991). Conscious sedation is a drug-induced state of relaxation where the patient remains 
conscious with reflexes intact and little effect on cardiovascular or respiratory function. 
Midazolam is often used with an opioid analgesic In outpatient procedures such as colonoscopy 

and oral surgery. 

In light of the lesser potency of midazolam compared to thiopental, most studies have 
investigated the relation of BIS values to levels of anesthesia. BIS values of in the range of 77-92 
were reported after repeated IV doses of midazolam in a surgical outpatient study (Sandler 
2000). In surgery patients, the lowest BIS score for IV midazolam was 65, whereas the 
inhalational agent, sevoflurane, and the intravenous anesthetic, propofol, produced low BIS 
scores ranging from 32-40 (Ibrahim et al. 2001). In a clinical study using adult healthy volunteers, 
IV midazolam was infused until patients become unresponsive to mild prodding or shaking (Lui et 
al. 1996). Midazolam at the greatest dose decreased the BIS to the lowest value of 69. All the 
above studies support the finding that midazolam does not induce general anesthesia which is 

stated to occur at BIS values less than 60. 
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D.Summary 

The findings from the section are: 

i. Studies show a link between unconsciousness, anesthesia, and decreased activity in brain 
association areas. 

ii. Thiopental and other barbiturate anesthetics decrease activity in these brain association 
areas, and are potent in decreasing the BIS value which is associated with depth of 
anesthesia. 

iii. There are few studies of midazolam's depth of anesthesia because midazolam cannot 
produce the same anesthetic effects as thiopental on the brain, and midazolam is less potent 
in reducing BIS values. 

iv. Scientific studies show that a cautious and conservative approach is warranted in positing an 
'anesthetic' action of midazolam, as a significant number of patients are found to be under
anesthetized and conscious during surgery even when using the strongest general anesthetic 
agents are used. 

v. For these reasons, it is my opinion, to a reasonable degree of scientific certainty, that the use 
of midazolam in the Mississippi three-drug protocol creates a substantial risk of serious harm 
and severe pain to the condemned prisoner. 

6. Overall Summary and Conclusions 

TITLE 99 - CRIMINAL PROCEDURE of the Mississippi Code, Chapter 19 -Judgment, Sentence, and 
Execution,§ 99-19-51 "Manner of execution of death sentence" states: 

"The manner of inflicting the punishment of death shall be by continuous intravenous 
administration of a lethal quantity of an ultra short-acting barbiturate or other similar 
drug in combination with a chemical paralytic agent until death is pronounced by the 
county coroner where the execution takes place or by a licensed physician according 
to accepted standards of medical practice." 

The Mississippi Department of Corrections (MDOC) "Capital Punishment Procedures" (version 
date 3/7 /2012) listed as the first drug in a 3-drug protocol, the use of 2 grams of Sodium 
PentothaJ• (thiopental) or, if not available, the use of 5 grams of Sodium Nembutal® 
(pentobarbital). For the second drug, the use of 50 mg Pavulon® {pancuronium) or, if not 
available, the use of 40 milligrams of Norcuron® (vecuronium). The third drug to be used in the 
lethal injection protocol is 50 milliequivalents of Potassium Chloride. 

MDOC Amended "Capital Punishment Procedures" (Document 38-2, filed 7 /28/2015) was 
revised solely to include 500 mg of Versed® (midazolam) as the first drug in the 3-drug protocol 
if both thiopental and pentobarbital are not available. 
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It is my opinion, to a reasonable degree of scientific certainty, that midazolam is not an "other 
similar drug" to an ultra short-acting barbiturate as required by Mississippi Code§ 99-19-51, the 
manner of execution statute. 

A lethal quantity of an ultra-short acting barbiturate or other similar drug means that another 
drug that is pharmacologically equivalent to thiopental (which is an ultra short-acting 
barbiturate) can be used instead ofthiopental. Midazolam, a benzodiazepine, has a fast onset 
but is not an 'ultra short-acting' drug and is not a barbiturate. The factthat thiopental is not 
pharmacologically equivalent to midazolam is evidenced by midazolam and thiopental failing 
the tests of equivalency detailed in §2A-F; the supporting fact that lethal levels of thiopental are 
obtained after a 2 gram IV bolus dose as calculated in §38 and that midazolam produces a 
ceiling effect and does not produce a fatal blood level after 500 mg bolus IV dose as shown in 
§4E; and the supporting fact that midazolam does not produce general anesthesia nor a depth 
of anesthesia equal to thiopental in clinical studies detailed in §SA-C. By using midazolam, 
which is neither ultra short-acting, nor a barbiturate, and therefore cannot be considered a 
similar drug, the current MDOC Lethal Injection Protocol is in violation of the Mississippi State 
Statute§ 99-19-51 "Manner of execution of death sentence." 

In conclusion, the decision by the Mississippi Department of Corrections to substitute 
midazolam for an ultra short-acting barbiturate as the first drug in the 3,drug lethal injection 
protocol was made without sound medical or scientific reasoning or expert pharmacological 
advice. Pharmacological substitution is a legitimate method to provide equal pharmacological 
effects when one drug is no longer be available. However, it is not permissible to 
pharmacologically substitute one drug, such as the barbiturate thiopental, with another drug, 
such as the benzodiazepine midazolam, where no such pharmacological equivalency exists. 

It is therefore my opinion, to a reasonable degree of scientific certainty, that (a) midazolam is not 
an "other similar drug" to an ultra short-acting barbiturate, and that (b) the use of midazolam in 
the Mississippi three-drug protocol creates a substantial risk of serious harm and severe pain to 
the condemned prisoner. , 

I reserve the right to amend this report if further information becomes available that may alter 
the findings in this report. 

I declare under penalty of perjury that I hove examined this report and all statements contained 
herein, and ta the best of my knowledge and belief, they are true, correct and complete. My 
opinions stated herein ore based an reasonable degree of scientific and medical certainty. 

Date: __ 0_3/_0_6/_2_0_16 __ 

Craig W. Stevens, Ph.D. 
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2009-2013 Chair/Major Advisor to John Knox (D.0./M.S. student) 
2011-2015 Chair/Major Advisor to Summer Dodson (Ph.D. degree awarded Summer, 2015) 
2011- Member, Advisory Committee for Leandra Figueroa (Ph.D. student) 

LmGATION CONSULTANT/EXPERT WITNESS CASES 
1. Researched, wrote report on diphenhydramine (BENADRYL) adverse effects, Riggs, Abney, et al., P.C., Tulsa, OK (1998). 
2. Res,arched, wrote report, and testified on opioids and federal drug sentencing guidelines, Stan Monroe, Tulsa, OK (1999). 
3. Researched, wrote report, and was deposed on zolpidem (AMBIEN) effects in the elderly, Pinkerton & Finn, Tulsa, OK(l999). 
4. Researched, consulted on the adverse effects of cisapride (PROPULSID) for Brewster & De Angelis, P.L.L.C., Tulsa, OK (2001). 
5. Researched, wrote report, and testified in preliminary hearing and trial on tramadol (ULTRAM), Leflore Co., Poteau, OK (2004). 
6. Researched, wrote rnport on venlafaxine (BFFEXOR) and zolpidem (AMBIEN) effects, DA, LeFlore County, Poteau, OK (2005). 
7. Researched, wrote report on OXYCONTIN, LoRTAB, ULTRAM, andXANAX effects, Sneed & Lang, P.C., Tulsa, OK (2005). 
8. Researched aod consulted on marijunana intoxification aod behavioral effects, Brewster & De Angelis, Tulsa, OK (2005). 
9. Researched, wrote report, and testified in court on alcohol neurotoxicity, Faulkner Law Firm, Tulsa, OK (2006). 
10. Researched, was deposed, and testified in court on effects ofoxycontin (OXYCONTIN), Devlin Law Firm, Stillwater, OK (2007). 
11. Researched, wrote report on alcohol/alprazolam (XANAX) and behavioral disinhibition, Glassco Law Firm, Tulsa, OK (2007). 
12. Researched, wrote report on venlafaxine (EFFEXOR) effects on driving, DA office, Le Flore County, Poteau, OK (2007). 
13. Researched, wrote report, and testified in court on propoxyphene (DARVON)/zolpidem (AMBIEN), Leflore County, OK (2008). 
14. Researched, wrote report on zolpidem (AMBIEN) disinhibition behavior, Scott Troy Law Firm, Tulsa, OK (2009). 
15. Researched and consulted on zolpidem (AMBIEN) in vehicular manslaughter case, Monroe & Associates, Tulsa, OK (2009). 
16. Researched and consulted on impact of morphine levels in wrongful death case, Corley & Associates, Tulsa, OK (2009). 
17. Researched, wrote report, and testified in court on drugs and hospital confession, Rabon Martin Law Firm, Tulsa, OK (2010). 
18. Researched and consulted on fentanyl (DUl\AGESIC) levels in wrongful death case, Brewster & De Angelia, Tulsa, OK (2010). 
19. Researched and consulted on blood alcohol levels in vehicular manslaughter case, Sneed, Lang & Herrold, Tulsa, OK (2010). 
20. Researched, wrote report on benzylpiperazine (BZP), Taylor, Ryan, Schmidt, & Van Dalsem, P.C., Tulsa, OK (2010). 
21. Researched and consulted on blood alcohol levels in dram shop case, Sneed, Lang & Herrold, Tulsa, OK(2010). 
22. Researched, wrote report on marijuana testing results in child custody case, Arras Law Firm, Tulsa, OK (2010). 
23. Researched, wrote report on zolpidem (AMBIEN)/propoxyphene (DARVOCET)/alcohol, Hoch & Associates, OKC, OK (2011). 
24. Researched, wrote report on phenobarbital and disinhibition behavior, Martin Hart, Federal Public Defender, Tulsa, OK (2012). 
25. Researched, wrote report, and testified on UA aod methamphetamine manufacturing, Monroe & Associates, Tulsa, OK (2012). 
26. Researched, wrote report, and testified on alcohol and disinhibition, Oklahoma Indigent Defense System, Norman, OK (2012). 
27. Researched, wrote report on post-mortem hydrocodone levels, E. Terrill Corley & Associates, Tulsa, OK (2012) 
28. Researched, wrote report, deposed, aod testified on cognitive effects of chemo drugs, Hall Estill Firm, Tulsa, OK (2012). 
29. Researehed, wrote report on motor effects of anxiolytic drugs, Allen M. Smallwood Law Firm, Tulsa, OK (2012). 
30. Researched, wrote report on wrongful death due to opioid overdose, Jay Dunham Law Firm, Tulsa, OK (2012). 
31. Researched, wrote report, and testified on antipsychotic use and rape, Larry Roberson, O!DS, Sapulpa, OK(2013). 
32. Researched, wrote report on wrongful death due to opioid overdose, Van Meter Law Firm, OkCity, OK (2013). 
33. Researched, wrote report on use of zolpidem (AMBIEN) and suicidality, Keach & Murdock, Las Vegas, NV (2013). 
34. Researched, wrote report, and deposed on hydrocodone overdose and wrongful death, Blue Law Firm, OkCity, OK (2013). 
35. Researched, wrote report on prescription/non-prescription drugs in accidental death, Jay Dunham Law Firm, Tulsa, OK (2014). 
36. Researched, wrote report, and deposed on prescription drugs in workmens comp case, Jay Self Law Firm, OKCity, OK (2014). 
37. Researched, wrote report, deposed on cocaine metabolites in workmens comp case, Roy S. Dickinson, Nonnan OK (2014). 
38. Researched, wrote report on alcohol use and accuracy ofBreathylzer test, Goldstein and Price, L.C., St. Louis, MO (2014). 
39. Researched, wrote report, and testified in conrt on psychotropics and witness, Randy Lynn, Public Defender, Tulsa, OK(2014). 
40. Researched, wrote report, deposed, testified twice opioid/benzodiazepine andMV A, Jennings & Teague, OkCity, OK (2014). 
41. Researched, wrote report on use of zolpidem and suicidality, Mark Cooper Law Firm, Norman, OK (2014). 
42. Researched, wrote report, and testified in court on synthetic canoabinioid case, Stan Monroe!R.ob Nigh, Tulsa, OK (2014). 
43. Researched, wrote report on use of diazepam/alprazolam and driving, Allen Smallwood, Tulsa, OK (2014). 
44. Researched, wrote report on metharnphetamine use in workmens comp case, Thomas Mortensen, Tulsa, OK (2014). 
4 5. Researched, wrote report, testifed on use of zolpidem and disinhibition behavior, Dustin Phillips, OkCity, OK (2015). 
46. Researched, wrote report, prescription drug use and accident in new honie attic, Jennings & Teague, OkCity, OK (2015). 
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LITIGATION CONSULTANT/EXPERT WITNESS CASES (CONT.) 
47. Researched, wrote report on prescription drugs in workmens comp case, Mike Jones Law finn, Bristow, OK (2015) 
48. Researched, wrote report, accident involving drug use in prison, Maples, Nix & Diesselhors~ Edmund, OK (2015). 
49. Researched, wrote report, testified on blood levels of methamphetarnine, Stan Monroe Law Finn, Tulsa, OK (2015). 
50. Researched, wrote report on motor vehicle accident while taking zolpidem, Schroeder & Associates, Tulsa, OK (2015). 
51. Researched, wrote report on truck accident and antidepressant and hypnotic use, Mark Bonner, OKC, OK (2015) 
52. Researched, wrote report (ongoing) wrongful death lawsuit due to opioid overdose, Rode Law Firm, Tulsa, OK (2015) 
53. Researched, wrote report (ongoing) impaired driver and fatal motor vehicle accident, McAfee & Taft, OkCity, OK (2015) 
54. Researched, wrote report (ongoing) impaired driving and fatal motor vehicle accident, Jennings & Teague, OkCity, OK (2015). 

GRANT STUDY SECTIONS 
Reviewer for NTI-I grants, Special Emphasis Pain Study Sections (1998-present) 
Grant consultant for the AA.AB, Univ of Michigan, Centers ofResearchExce11ence project (2003) 
Grant Revfewer for National Science Foundation (1996-2002) 
Grant Reviewer for the Veterans Administration (1995· present) 
Chair (1999), Member (1997) Biological Sciences Panel, Texas State Granting Program-Advanced Research Proposals 
Grant Reviewer (2008) for Neuroscience and Mental Health Grant-;, The Wellcorne Trust 

EDITORIAL & ADVISORY BOARDsiPEER-REVIEWER FOR THE FOLLOWING SCIBNTIFIC JOURNALS 
Peer-Reviewer for:J. Pharmacol. Exp. Ther., Brain Research, Life Sciences, Neuroscience Letters, Eur. J. Pharmacology, 

J. Neuroscience, Pain, American Journal of Physiology1 Journal of Pain, Laboratory Animals 
Editorial Advisory Board, Pharmacology Online (Italy), Editor: Aona Capasso. 
Editorial Advisory Board, Computational Biology and Chemistry: Advances and Applications, Editor: Bruno Villoutreix 
Advisory Board Member, Tobacco-Free Zone, Tulsa, OK 
Consultanti Reuters News Service, Insight Service 

COMPUTER CONSULTJNG 
SigmaP!ot for Windows, Ji-tester, Jandel Scientific, CA, 1992-1999. 
Reference Manager for W:indowsi ,B-tester, Research Information Systems, Inc., CA, 1993-1999. 
Institute for Scientific Infonnation (IS!), focus group meeting, San Francisco, CA, April, 1998. 
Knowledge Acquisition Consultant for Ingenuity.com (2001). 
p-tester for JPET Online Review and Submission website (2001). 

COMMUNITY SCIENCE INITIATIVES 
Science Fair Judge at School (Carver and Elliot) and Regional (Tulsa County) Leve~ 1990-2010. 
Institutional Represent.alive for the Tulsa Biological an.d Clinical Research Alliance (TBCRA), 1998-2001 
Science Enrichment for University of Tulsa- Gifted Schoo~ 1998-present, also at Trinity Episcopalian Day School. 
Faculty Participant in High School Ambassador Program at OSU-CHS, 1994-2000 
Workshop participant in "Speaking out for Science", sponsored by AAAS, March 28, 2009. 
Member, Oklahomans for Excellence in Science Education. 

VISITING SCIENTIST/RESEARCH CONSlJLTANT/OUTSJDE COLLABORATION 
1994 Laboratory ofTonyL. Yaksh, Ph.D., Vice Chair for Research, Dept. of Anesthesiology, UCSD, La Jolla, CA. Project entailed 

characterization of met-enkephalin extended sequences in Rana pipiens and presentation to research group. 
1996 Laboratory of George Wilcox, Ph.D., Professor of Pharmacology, University of Minnesota Medical Schoo~ Minneapolis, MN. 

Training of intrathecal catheterization to research group and general lab QC. 
1999 Laboratory ofHoward Gutstein, M.D.!Ph.D., Director ofResearch, Dept. of Anesthesiology, 1ID Anderson Cancer Center> 

Houston, TX. Training ofintrathecal catheterization and analgesic modeling techniques to research group. 
2000 Research consultant for Ligand Pharmaceuticals1 San Diego, CA. 
2000 Laboratory of Dr. Sand.ta Roerig, Professor of Pharmacology/Associate Dean for Research, LSU Medical Center, Shreveport, LA. 

Training of inttathecal catheterization and analgesic modeling techniques to research group. 
2000 Laboratory ofDr. James Zadina, Professor of Pharmacology/ Director ofNeurosciences Program, Tulane University School of 

Medicine, New Orleans, LA. Training ofintrathecal catheterization to research group, 
2001 Visiting Professor, Neuroscience Lab Course, Dr. George Wilcox, co-director, University of Minnesota Neuroscience Program. 

Amphibian model for testing analgesics used in a live laboratory course (also subsequent years). 
2001 Laboratory of Ken Mccarson, Ph.D., Associate Professor ofPhartnacology, University of Kansas Medical Center, Kansas City, KS. 

Training and collaboration on vanilloid-like receptor function in Rana pipiens. 
2002 Laboratory of Paul Prather, Ph.D., Associate Professor of Pharmacology. University of .Arkansas for Medical Sciences, Little Rock, 

AR. Collaboration on transfection of frog opioid recepto±s in{;ell lines. 
2002 Visiting Professor, Dept. of Neuroscience, University of Minnesota Medical School, March 12-14, 2002. 
2003 Visiting Professor, Dept of Neuroscience, University of Minnesota Medical School, April 8 to 10, 2003. 
2003 Visiting Professor, Dept. of Medicinal Chemistry, University of Mississippi, Oxford. MI, May 7-9, 2003. 
2004 Visiting Professor, Dept. ofNeuroscience, University of Minnesota Medical School, April 12-15, 2004. 
2005 Visiting Professor, Dept. of Neuroscience, University ofMinriesota Medical School, April 11-13, 2005. 
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INVITED TALKS/SEMlNARS/KEYNO'IE PRESENTATlONS 
1. "Opioid antinociception in amphibians", Satellite Symposium: Behavioral Biology ofNociception: Comparative, Developmental, 

and Sexual Aspect, Society for Neuroscience, New Orleans, LA, November, 1987. 
2. !IAn amphibian model for the assessment of opioid actionr', Annual Meeting of the College on Problems in Drug Dependence 

(CPDD), Richmond, VA, June, 1989. 
3. 11Altematives to the use of mammals for pain research 11, OSU College of Veterinary Sciences, Annual Research Symposium, 

Stillwater OK, May 199 L 
4. ''An amphibian model/or pain researchn, Northeastern State University, Science and Technology SeminaJ'.' Series, Tahlequah OK, 

October, 1991. 
5. 11An amphibian model for pain research'\ Children1s Medical Center, Chapman Research Institute Seminar Series, Tulsa OK, 

November, 1991. 
6. "An amphibian model for pain research 11, Oklahoma State University, Dept. of Zoology Seminar Series, Stillwater OK, January, 

1992. 
7. . 11Alternattves to the use of mammals for opioid research'\ OSU College ofVeterinary Sciences, Annual Research Symposium, 

Stillwater OK, May 1992. 
8. "An amphibian pain model for opioid research 1

', University ofTWsaBiology Department Colloquium, Tulsa, OK, September 1992. 
9" ''An amphibian pain made/for opioid research", University ofOldahornaHealth Sciences Center, Dept. of Anatomy, Oklahoma City, 

OK, October, 1992. 
10. "Studies of opioid tolerance in an amphibian pain model", lst Annual Young Investigators Symposium, College on Problems in Drug, 

Dependence (CPDD), Toronto, June, 1993. 
11. "Relative analgesic potency of mu and kappa opioids in amphibians: a unique assay for kappa opioid action?", College on Problems 

of Drug Dependence (CPDD), Palm Beach, FL, 1994. 
12. 11An amphibian pain model for opioid research", UCSD, Anesthesiology Research Lab Group, April, 1994. 
13. "An amphibian model for pain research", Pharmacology Dept., LSU Med Center, New Orleans, 9/27194. 
14. '~lternattves to· the use of mammals for pain research", NIH/OPPF.JLSU sponsored workshop, New Orleans, September 29~30, 

1994. 
15. "Alternatives to the use of mammals for pain research: an amphibian model", SCAW/CCAC Conference, Toronto, Canada, 

September 28, 1995. 
16. ''An a1nphibian model for studies of opioid action", University of Minnesota Medical School, Dept. of Pharmacology Seminar Series, 

Minneapolis, MN, January 19, 1996. 
17. "An alternative model for testing of opioid analgesics and pain research using amphibians", 2nd World Congress on Alternatives 

and Animal Use in the Life Sciences, Utrecht, Netherlands, October 21, 1996. 
18. ,-'From Pond to Pain: An Amphibian Model/or Opioid Analgesia", Anatomy/Physiology Seminar Series, University of Oklahoma 

Health Sciences Center, Oklahoma City, OK, May 20, 1997. 
19. "From Pond to Pain: An Amphibian Model for Opioid Analgesia'', invited Symposium speaker, Annual Meeting of the Midwest 

Pain Interest Group (PIG), Medical College of Wisconsin, Milwaukee, Wl, June 6, 1997. 
20. "Studies of selective mu opioid antagonism after spinal administration ofbeta-FNA in amphibians", invited Symposium speaker, 

College on Drug Dependence (CPDD) Aunual Meeting, Nashville, TN, June 16, 1997. 
21. "The unireceptor hypothesis of opioid antinociceptlon in amphibians: implications for the evolution of opioid receptors", invited 

Symposium speaker, International Narcotics Research Conference (INRC), Municb, Germany, July 20-25, 1998. 
22. "An Amphibian Whole-Animal Alternative for the Study of Pain", invited participant for symposium, All Creatures Weird and 

Wonderful: Revolutionary Approaches to Medical Discovery, AAAS Meeting, Anaheim, CA, Jan, 23, 1999. 
23. ''Perspectives on Opioid Tolerance from Basic Research", 1vID Anderson- University of Texas Medical Center, Dept. of 

Anesthesiology and Critical Care, Houston, TX, November 18, 1999. 
24. '1An A!ternattve Model/or Pain and Analgesia Research Using Amphibians", invited Symposium speaker, Scientists Center for 

Animal Welfare (SCAW), Spring Meeting, Baltimore, MD, May 19, 2000. 
25. "From Pond to Pain: Investigating Mechanisms of Opioid Analgesia Using Amphibians", OSUi Zoology, Stillwater, OK, 9(22/00, 
26. "Investigating Mechanisms of Opioid Analgesia inAmphibians'J, LSU-Medical Center, Dept. ofPhannacology, Shreveport, LA, 

December 5, 2000, 
27. "An Amphibian. Model/or the Study of Opioid Analgesics", University of Kansas Medical Center, Dept of Phan'nacology, 

Toxicology and Therapeutics, Kansas City, KS, September 11, 2001 (re-scheduled and presented on December 11, 2001). 
28. "An Amphibian Model for Analgesia Testing", Univ. of Oklahoma Dental School, Student Research Society Annual Banquet, 

Myriad Convention Center, Oklahoma City, OK, April 12, 2002. 
29. "Mechanisms of Opioid Analgesia in A'ff"iphibians", Dept of Neuroscience, Univ. of11N", Minneapolis, 1vIN, A .. pril 16, 2002. 
30, "An Amphibian Model for Investigation of Opioid Analgesia and Pain-processing", at the CrosswSpecies Approach to Pain and 

Analgesia conference, sponsor: Mayday Fund, Air lie Conference Center, Warenton, VA, Sept. 19, 2002. 
31. "An Amphibian Model for Opioid Research", Dept. of Pharmacology and Toxicology, University of Arkansas for Medical Sciences, 

Little Rock, AR, October 16, 2002. 
32. ''Opioid research using amphibians and the evolution of opioid receptors", Dept. of Medicinal Che1nistry, University of Mississippi, 

Oxford. lv!l, May 8, 2003. 
33. "Opioid research using amphibians and the evolution of opioid receptors", invited Symposium speaker, British Society for 

Experimental Biology, Edinburgh, Scotland, April 2, 2004. 
34. ''Opioid research using amphibians and the evolution of opioid receptors", invited Sy:m.posium speaker, European Opioid 

Conference, Budapes~ Hungary, April 8, 2004. 
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INVITED TAU<S/SEMINARS/l(EYNOTE PRESENTATIONS (CONT.) 
35. "Opioid research using amphibians: a unique perspective on the evolution of vertebrate opioid receptors", Seminar for the Center 

for Pain Research, University ofMinnesota, Minneapolis, MN, April 15, 2004. 
36. "An Evolutionary Approach to Understanding Vertebrate Opioid Rceptors", Veterinary Biomedical Sciences Seminar Series, OSU

College of Veterinary Medicine, Stillwater, OK, January 27, 2005. 
37. ,,-Opioid research using a1nphibians: An Evolutionary Approach to Understanding Vertebrate Opioid Receptors", Seminar for the 

Department of Neuroscience, University of Minnesota Medical School, Minneapolis, MN, April 12, 2005. 
38. "Opioid analgesia research in amphibians:jrom behavioral assay to cloning opioid receptor genes", Keynote speaker, Annual 

meeting of the Association of Reptile and A.tnphibian Veterinarians, Baltimore, MD, April 23-26, 2006. 
39. "Insights on the Molecular Evolution of Vertebrate Opioid Receptors: From Frog to Man", Physiology Seminar Series, University of 

Oklahoma Health Sciences Center, Oklahoma City, OK, January 25, 2007. 
40. "Evolution of opioid receptors: why the mu opioid receptor would make Dan,vin proud'' INRC Annua.1 Meeting, Charleston, SC, 

USA, July 15, 2008. 
41. "Evolution of Opioid Receptors: Why the Mu Opioid Receptor Would Make Darwin Proud", Veterinary Biomedical Sciences 

Seminar Series, OSU-Center for Veterinary Medical Sciences, OSU-StiUwater, Stillwater, OK,. March 5, 2009. 
42. "Evolution of Opioid Receptors", A.AAS-SW ARM Meeting, Tulsa, OK, March 30, 20d9. 
43. 11Molecular Evolution of Vertebrate Opioid Receptors", Invited speaker, Genetics Group, St. Francis Hospital, March 15, 2012. 
44. '1Molecular Evolution of Opioid Receptors", Seminar Speaker, Human Anatomy and Physiology Society (HAPS) Annual Meeting, 

University of Tulsa, May 281 2012. 
45. !'Ethical Issues of an Amphibian Pain Model", La souffrance anitoale: de la science au droit (Animal suffering: the science and the 

law) World Organization for Animal Health (OIE) Paris, France, October 18-19, 2012. 

SCIENTIFIC PRESS 
I. Stevens, C.W., ''No Pain, Some Gain: A New Model for Neuropathic Pain", Joumal of NIH Research, May, 1990, p.33-35. 
2 Stevens, C.W., "Funding jot Young Investigators", Letters to tb.e Editor, Science, Vol. 255, p. 142, 1992. 
3. Stevens, C.W., Response to "Letters.from the Editor", Lab Animal, Vol. 25, p. 42, 1996. 
4. Stevens, C.W.; Response to Protocol Review Colwnn, Lab Animal, Vol. 26, p 23-24, October, 1997. 
5. Stevens, C.W., "Evolution and Faith: Empathy Is Misplaced", Letters to the Editor, Science, Vol. 320, p. 745, 9 May 2008. 

MEDIA ARTICLES/INTERVIEWS/PRESS CONFERENCES 
I. "Northern grass frog helps Tulsan gig research grants", Tulsa World Newspaper, August 21, 1992. 
2. "Research Grants", op-ed page, Tulsa World Newspaper, September 7, 1992 (Animal rights response). 
3. "Get Priorities Straight", op-ed page, Tulsa World Newspaper, September 20, 1992. (support of research) 
4. ''Animal Research Needed", op-ed page, Tulsa World Newspaper, September 20, 1992. (support) 
5. "Who Suffers? Children or the Frogs?", op-ed page, Tulsa World Newspaper, September 27, 1992. (support) 
6. "The Frogman", Tulsa People Magazine, March, 1994. (profile) 
7. "Success by Six" Interview on brain activity in children, KGRR, Tulsa 6pm Evening News, August 10, 1996 
8. "State's Share of Funds Short, Researchers Say", interviewed & (mis)quoted, The Daily Oklahoman, January 11, 1999. 
9. "State's Research Fund Malnourished", interviewed & (mis)quoted, Tulsa World, Jan. 15, 1999, p AIO 
10. "All Creatures Weird and Wonderfo/: Revolutionary Approaches to Medical Discovery", Press Conference, American 

Association for the Advancement of Sciences (AAAS) Anaheim, CA, Jan 23, 1999. 
11. 11Research Report 11

, radio .interview for Radio Netherlands, Jan 23, 1999. 
12. "Animals Hold Key to Cures: Medical Science Plumbs Secrets of Scorpions, Fish, Frogs" SF Examiner, Jan. 25, 1999. 
13. "What will ease tho pain? Ask a frog", Science News, Vol. 155, p. 91, February 6, 1999. 
14. "Painfol Choices", New Scientist Online Conference Reports, Feb. 6, 1999. 
15. "Notebook: Frog Simplicity", The Scientist, Vol. 13 (4), p. 32, February 15, 1999. 
16. "Suffer the little amphibians", The London Times-Higher Education Supplement, Issue 1379, pp. 22-23, April 9, 1999. 
17. "Heat, Some Medicines Don't Mix", Tulsa World Newspaper, p A-9, August 4, 1999. 
18. "OSU grant allows pain medicine study", The Daily Oklahoman, p. 3-B, August 27, 2001 
19. "Research frogs may lead to medical leaps and bounds", The Tulsa World, Sept. 5, 2001. 
20. "OSU researchers to study pain relief', The Tulsa World, p. D-7, Aug. 22, 2002. 
21. "Of Frogs and Pain- Weird Lab Recognized", Tulsa Business Journal, Vol 12 (#36), p. 10, Sept 6-12, 2002. 
22. "Oklahoma Innovations Radio Show", invited guest to talk aboutOSU-CHS and OCAST-fundedresearch, 3/4/03. 
23. "Oklahoma Scientists and the Hum<m Genome", article about Dr. Stevens' lab, Oklahoma Magazine, Oct., 2003. 
24. "OSU Professor Receives Grant", The Daily O'Collegian, OSU Newspaper, September 8, 2004. 
25. "The Other O.C. (Oxycontin) ", The Tulsa World Newspaper, Feb, 17, 2005, D-1 (cont. D-6). CWS is the "voice of reason". 
26. "Do Boiling Lobsters Feel Pain?'1 interviewed for ABC news special series on pain, May 10, 2005. bJJp;_//abcnews.go,com 
27. "Tough times add to panic, anxiety disorders", Tulsa World Newspaper interview, D-3, April 2, 2009. 
28. "Take pains to excercise", Tulsa World Newspaper interview, D-3, July 18, 2009. 
29. "OSU medical students say juggling is great for the brain", Dr. Stevens' Med School juggling club and video interview by 

Rick Wells from Newson6.com, August 25, 2010 (video at: http://www.youtube.com/watch?v=BCFqaOD8BY8) 
30. "OSU Jugglers: Fox 23 Daybreak Show", Kristin Talent interview and juggling by Dr. Stevens, Feb. 11, 2011 (video at: 

http://clipsyndicate.com/video/playlist/0/2208385?wpid~9601) 
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MEDIA ARTICLES/INTERVIEWS/PRESS CONFERENCES (CONT.) 
31. "Juggle Heads: Keeping both sides of brain active is key to a healthy mind", Tulsa World article by Kim Brown featuring 

interview and photos of Dr. Stevens and the Med School Chapter of the T-Town Juggling Club. Jan. 27, 2011. 
32. ''Innovations Radio Show", interview with Dr. Stevens about his research on opioids.Oklahoma City, OK. April 6, 2011. 
33. "Letters to the Editor: Research Supported", The Tulsa World Newspaper, Aug. 28, 2011. 
34. "Turning to Frogs for lllega/ Aid in Horse Races", The New York Times Newspaper-Front Page, J\llle 20, 2012, 
35. "Secrets still shroud Clayton Lockett's execution", The Tulsa World Newspaper, May 11, 2014. 
36. "Questions, inconsistencies about Clayton Lockett execution remain unanswered'\ The Tulsa World, August 31, 2014. 
37. "Federal nursing home comparison 1vebsite recei:ves updates", The Tulsa World Newspaper, February 21, 2015. 

PEER-REVIEWED l'RIMARYPullLICATlONS 
1. Stevens, C.W. and Pezalla, P.D., A spinal site mediates opiate analgesia in frogs. Life Sci. 33: 2097-2013, 1983. 
2. Stevens, C.W. and Pezalla, P .D., Naloxone blocks the analgesic action oflevorphanol but not dextrorphan in the lecpard frog. 

BrainResearch301: 171-174, 1984. 
3. Pezalla, P.D., and Stevens, C.W., Behavioral effects ofmo:rphine, levorphanol, dextro:rphan, and naloxone inRanapipiens. 

Phann. Biochern. Behavior 21: 213-217, 1984. 
4. Yak.sh, T.L., and Stevens, C.W., Simple catheter preparation permitting bolus intrathecal administration during chronic 

intrathecal infusion. Pharmacology, Biochemistry and Behavior, 25: 483-485, 1986. 
5. Stevens, C.W. and Y aksh, T.L., Spinal action of dermorphin an extremely potent opioid peptide from frog skin, Brain 

Research, 385: 300-304, 1986. 
6. Stevens. C.W. and Yaksh, T.L., Dyno:rphin A and related peptides administered intrathecally in the rat: A search for p'1tative 

kappa opiate receptor activity. J. Pharmacol. Exp. Ther., 238: 833-838, 1986. 
7. Stevens. C.W. Pezalla, P.D., and Yaksh, T.L., Spinal antinociceptive action of three representative opioids in frogs. Brain 

Research, 402: 201-203, 1987. 
8. Stevens. C.W., Weinger, M.B. and Yaksh, T.L., Intrathecal dynorpbins suppress bindlimb electromyographic activity in rats. 

Eur. J, Pharmacol., 138; 299-302, 1987. 
9. Stevens, C.W. and Yaksh) T.L., Chronic antagonist infusion does not increase morphine antinOciception in rat spinal cord. 

Brain Research, 425: 388-390, 1987. 
10. Stevens. C.W., Monasky M.S. and Y aksh, T.L.. Spinal infusion ofopiate and alpba-2 agonists in rats: Tolerance and cross

tolerance studies, J. Pharmacol. Exp. Ther. 244: 63-70, 1988. 
11. Schick, R.R., Stevens. C.W., Yak.sh, T.L. and Go, V.L.W., Chronic intraventricular administration of CCK octapeptide 

suppresses feeding in rats. Brain Research, 448:294-298, 1988. 
12. Stevens C.W., and Yaksh, T.L., Potency of infused spinal antinociceptive agents is inversely related to magnitude of tolerance 

after continuous infusion. J. PharmacoL Exp. Ther. 250: 1-8, 1989. 
13. Sosnowski, M., Stevens, C.W., and Yak.sh, T.L., Assessment of the role of Al/A2 adenosine receptors mediating the purine 

antinociceptivc, motor, and autonomic function in rat spinal cord. J. Pharmacol. Exp. Ther. 250: 915-922, 1989. 
14. Stevens, C.W., and Yaksh, T.L., Time course characteristics of tolerance development to continuously infused antinociceptive 

agents in rat spinal cord. J. PharmacoJ. Exp. Ther. 251: 216-233, 1989. 
15. Stevens, C.W., and Yak.sh, T.L., Magoitude of opioid dependence after continuous intrathecal infusion of mu and delta opioids 
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